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In the Circuit Court of the United States in and for

the Ninth Circuit, District of Nevada.

IN EQUITY.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada,

Defendants.

Bill in Equity.

To the Judges of the Circuit Court of the L'nited

States, Ninth Circuit, District of Nevada

:

Sydney I. Wailes, a citizen of the State of Minne-

sota, residing in the city of Minneapolis in said

State, brings this his bill against Daniel Davies, a citi-

zen of the State of Nevada, residing in the County

of Eureka in said State, and William H. Sweeney,

sheriff of the county of Eureka, State of Nevada, a

citizen of and resident within said county and State.

Your orator, Sydney I. Wailes, complains of the

above-nianed Daniel Davies and William IL Swee-
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ney, sheriff of the county of Eureka, State of

Nevada, and respectfully shows to this Court that

:

I.

Your orator is a citizen of the State of Minnesota,

residing at the city of Minneapolis in said State, and

that the defendants Daniel Davies and William H.

Sweeney are each citizens of the State of Nevada,

residing within the county of Eureka, in said State,

and that the said AYilliam H. Sweeney at all the times

hereinafter mentioned was and now is the sheriff of

said Eureka County.

II.

Your orator further shows that the several pieces

and parcels of land hereinafter particularly de-

scribed are mineral lands belonging to the United

States of America, situated within the Antelope Min-

ing District, County of Eureka, State of Nevada, and

was on the 1st day of January, A. D. 1905, vacant,

unoccupied and open to location, occupation and pur-

chase under the laws of Congress regulating and

governing the sale and purchase of mineral lands.

III.

Your orator further shows : That on said 1st day

of January, A. D. 1905, said land being free and

open to exploration, location and purchase, he, be-

ing a citizen of the United States and desirous of ac-

quiring title to the same, caused to be posted in a con-

spicuous place thereon, i, e., at the place where the

work hereinafter mentioned was done, a written

notice claiming fifteen hundred feet in length follow-

ing the course of the lode or vein and extending three
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hundred feet on each side of the middle of the vein at

the surface, as a mining lode, vein or deposit, which

notice of location is in the words and figures follow-

ing:

"NOTICE OF LOCATION—QUARTZ CLAIM.
Notice is hereby given, that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein of mineral-

bearing quartz, and (300) three hundred feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all water and water privileges there-

on or appurtenant thereto, situated in the Antelope

Mining District, County of Eureka and State of

Nevada and more particularly described as follows,

to wit

:

Commencing at, to wit, the discovery post and the

tunnel I have made are three hundred feet south

and west from the incline shaft of the Victoria.

This claim begins at the southeast post of the

Bonanza, a claim belonging to the 'Nevada Central

Copper Company,' rmming thence northerly (750)

seven hundred and fifty feet by its east line to its east

center post, thence (750) seven hundred and fifty

along said east line to the northeast corner post,

thence (600) six hundred feet along its north end

line to the northwest corner post. Thence seven hun-

dred and fifty (750) feet along its west side line to its
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west center post. Thence crossing (600) six hun-

dred feet to the east center post.

Commencing again at its west center post and run-

ning thence along said west side line to its southwest

corner post. Thence along its south end line (600)

six hundred feet to the southeast corner i^ost which

was the starting point.

Until January 1st, 1905, this claim was known

as the 'Amazon' and belonged to the Whalen Con-

solidated Copper Mining Companj^ At that time

I took it up as abandoned claim and have had a tun-

nel run in at the discovery post more than ten feet.

This claim shall be known as the * Sydney' quartz

claim in the Antelope Mining District.

Located by Sydney I. Wailes, January 1st, 1905.

S. I. WAILES.
Witness :

H. G. AYLSWORTH.
J. R.MALEY."

that he caused posts and monuments to be placed

at each corner of said mining claim, also a center post

on the easterly and westerly sides thereof which posts

and monuments were erected as described, defined

and required by the laws of the State, of Nevada,

regulating the location of mining lode claims, and are

clearly visible and readily traced and distinguished

;

that within ninety days after the ]3osting of the above

notice he caused a tunnel to be run into and upon

said ledge at the discovery and notice post of the di-

mensions required by said State Statute, more than

ten feet ; that the mineral lode, ledge, vein or deposit

therein was developed ; that after such work was done
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and the vein, ledge, lode or deposit was developed

as aforesaid he caused the notice of location so posted

as aforesaid and location certificate thereof to be re-

corded in the office of the Recorder in and for the

County of Eureka, there not being a mining recorder

for said district, on the ttth day of February, A. D.

1905, in Vol. B of outside mines on page 151; that

ever since said location as aforesaid he has been and

now is in the actual possession thereof.

IV.

Your orator further shows that on said 1st day of

January, A. D. 1905, said land being free and open to

exploration, location and purchase, he, being a citi-

zen of the United States and desirous of acquiring

title to the same caused to be posted in a conspicuous

place thereon, i. e., at the place where the work here-

inafter mentioned was done, a written notice claim-

ing fifteen hundred feet in length following the

course of the lode or vein and extending three hun-

dred feet on each side of the middle of the A'ein at

the surface, as a mining lode, vein or deposit, which

notice of location is in the words and figures follow-

ing:

"NOTICE OF LOCATION—QUARTZ CLAIM.
Notice is hereby given, that the undersigned citizen

of the L^nited States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz, and (300) three hundred feet in
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width on each side of the middle of said lead, lode

or vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all water and w-ater privileges there-

on or appurtenant thereto, situated in the Antelope

Mining District, County of Eureka and State of

Nevada and more particularly described as follows,

to wit:

Commencing at the northeast corner post of the

'Sydney' and running thence (750) seven hundred

and fifty feet northerly along its east side line to its

east center post, thence running along its east side

line (750) seven hundred and fifty feet to its north-

east corner post, thence running (600) six hundred

feet along its north end line westerl}^ to its northwest

corner post, thence running along along its w^est side

line to its w^est center post (750) seven hundred and

fifty feet. Thence across (600) six hundred feet to

its east center post.

Commencing again at its w^est center post and run-

ning along its said west side line (750) seven hundred

and fifty feet to its southwest corner post, thence

running (600) six hundred feet along its south end

line to the southeast corner post, which w^as its start-

ing point.

Until January 1st, 1905, this claim w^as known as

the Prince of Wales and belonged to the AVhalen

Consolidated Copper Mining Company. I took it

up as abandoned and located on its discovery post.

Said post is (235) two hundred and thirt3^-five feet

from a perpendicular shaft sunk on claim 'Currant
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Bun' belonging to the Nevada Central Copper Com-

pany. Said post is also 377 feet from an incline

shaft on this claim. I have had a discovery shaft

sunk on this claim more than twelve feet below the

rim.

This claim shall be known as the 'Victoria' quartz

claim in the Antelope Mining District.

Located by Sydney I. Wailes. Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts and monuments to be placed

at each corner of said mining claim, also a center post

on the easterly and westerly sides thereof which posts

and monuments were erected and described, defined

and required by the laws of the State of Nevada,

regulating the location of mining lode claims, and

are clearly visible and readilj^ traced and distin-

guished ; that within ninety days after the posting of

the above notice he caused a shaft to be sunk upon

said ledge more than twelve feet below the rim at the

discovery and notice post, of the dimensions required

by said State statute, more than twelve feet; that

the mineral lode, ledge, vein or deposit therein was

developed; that after such work was done and the

vein, ledge, lode or deposit was developed as afore-

said he caused the notice of location so jDosted as

aforesaid and location certificate thereof to be re-

corded in the office of the Recorder in and for the

County of Eureka, there not being a mining recorder

for said district, on the 4th .day of February, A. D.
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1905, in Vol. B of outside mines on page 151 and 152

;

that ever since said location as aforesaid he has been

and now is in the actual possession thereof.

V.

Your orator further shows that on said 1st day of

January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same caused to be posted in a con-

spicuous place thereon, i. e., at the place where the

work hereinafter mentioned was done, a written

notice claiming fifteen hundred feet in length fol-

lowing the course of the lode or vein and extending

three hundred feet on each side of the middle of the

vein at the surface, as a mining lode, vein or deposit,

which notice of location is in the words and figures

following

:

"NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citi-

zen of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim fifteen (1500) hundred linear feet

along the course of this lead, lode or vein, of min-

eral-bearing quartz, and three hundred (300) feet in

width on each side of the middle of said lead, lode

or vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all w^ater and water privileges there-

on or appurtenant thereto, situate in the Antelope

Mining District, County of Eureka and State of
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Nevada and more particularly described as follows,

to Avit:

Conuiiencing at the northeast corner post of the

'Victoria' and running thence (750) seven hundred

and fifty feet northerl}^ along the east side line of the

east side center post. Thence (750) seven hundred

and fifty feet to the northeast corner post, thence

(600) six hundred feet along the north end line to the

northwest corner post, thence (750) seven hundred

and fifty feet along the wxst side line to the west side

center post, thence (600) six hundred feet across to

the east center post.

Commencing again at the WTst side center post,

thence (750) seven hundred and fifty feet along the

west side line to the southwest corner post, thence

(600) six hundred feet along the south end line to the

southeast corner post which w^as the starting or be-

ginning point on the lode and one hundred feet from

the south. This claim up to Jan}^ 1st, 1905, was the

property of the Whalen Consolidated Copper Min-

ing Company. AVhen it was abandoned it w^as

knowm as the ' Copper Glance.

'

This claim shall be known as 'The Eobert' quartz

claim of the Antelope Mining District. Located

Jany. 1st, 1905, by Sydney I. Wailes. A discovery

post was erected and a shaft has been sunk more than

10 feet deep.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R.MALEY."
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that he caused posts and monuments to be placed at

each comer of said mining claim, also, a center post

on the easterly and westerly sides thereof which posts

and monuments were erected as described, defined

and required by the laws of the State of Nevada

regulating the location of mining lode claims, and

are clearly visible and readily traced and distin-

guished ; that within ninety days after the posting of

the above notice he caused a shaft to be sunk upon

said ledge more than ten feet below the rim at the dis-

covery and notice post of the dimensions required by

said State Statute, more than ten feet ; that the min-

eral lode, ledge, vein or deposit therein was devel-

oped; that after such work was done and the vein,

ledge, lode or deposit was developed as aforesaid he

caused the notice of location so posted as aforesaid

and location certificate thereof to be recorded in the

office of the recorder in and for the Comity of Eu-

reka, there not being a mining recorder for said dis-

trict, on the 17th day of February, A. D. 1905, in Vol.

B of outside mines on page 157 and 158; that ever

since said location as aforesaid he has been and now
is in the actual possession thereof.

VI.

Your orator further shows that on said 1st day of

January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same caused to be posted in a conspic-

uous place thereon, i. e., at the place where the work

hereinafter mentioned was done, a written notice
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claiming fifteen hundred feet in length following the

course of the lode or vein and extending three hun-

dred feet on each side of the middle of the A-ein at the

surface, as a mining lode, vein or deposit, which no-

tice of location is in the words and figures following

:

''NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citi-

zen of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States this day

located and claim fifteen (1500) hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz and three hundred (300) feet in width

on each side of the middle of said lead, lode or vein,

together with all mineral deposits contained therein,

and all timber growing within the limits of said

claim, and all water and water privileges thereon or

appurtenant thereto, situate in the Antelope Mining

District, County of Eureka and State of Nevada and

more particularly described as follows, to wit:

Commencing at the southwest corner post of the

Sydney and running thence along the east side line

(750) northerly seven hundred and fifty feet to the

east side line center post. Thence (750) seven hun-

dred and fifty along said east side line to the north-

east corner post, thence (600) six hundred along the

north end line to the northwest corner post, thence

(750) seven hundred and fifty feet along the w^est

side line to the west side center post, thence across

(600) six hundred feet to the east side center post
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Commencing again at the west side center post,

thence (750) seven hmidred and fifty feet along the

west side line to the sonthwest corner post, thence

(600) six hundred feet along the south end line to

the southeast corner post which was the starting

I)oint or the beginning. It was called the Jefferson

and this claim was the property until Jany. 1, 1905,

of the Whalen Consolidated Copper Mining Com-

pany when it became abandoned and I took it up. I

have had the development work done consisting of

sinking a shaft,more than ten feet deep below the

rim.

This claim shall be laiown as the ' Lee ' quartz claim

of the Antelope Mining District. Located by me

Sydney L. Wailes, January 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. E.MALEY."

that he caused posts and monuments to be placed at

each corner of said mining claim, also a center post

on the easterly and westerly sides thereof which

posts and monuments were erected as described, de-

fined and required by the laws of the State of Nevada

regulating the location of mining lode claims, and are

clearly visible and readily traced and distinguished

;

that within ninety clays after the posting of the above

notice he caused a shaft to be sunk upon said ledge

more than ten feet below the rim at the discovery

and notice post, of the dimensions required b}^ said

State Statute, more than ten feet; that the mineral

lode, ledge, vein or deposit therein was developed;
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that after such work was done and the vein, ledge,

lode or deposit Avas developed as aforesaid he caused

the notice of location so posted as aforesaid and loca-

tion certificate thereof to be recorded in the office of

the Recorder in and for the County of Eureka, there

not being a Mining Recorder for said district, on tlie

4th day of February, A. D. 1905, in Vol. B of out-

side mines on page 152 ; that ever since said location

as aforesaid he has been and now is in the actual pos-

session thereof.

VIII.

Your orator further shows, that on said 1st day of

January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same caused to be posted in a conspic-

uous place thereon, i. e.. at the place where the work

hereinafter mentioned was done, a written notice

claiming fifteen hundred feet in lens'th following: the

course of the lode or vein and extending^ three hun-

dred feet on each side of the middle of the vein at the

surface, as a mining lode, vein or deposit, which no-

tice of location is in the words and fissures following

:

''XOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citi-

zen of the United States, over the age of twenty-one

years, has, in compliance vr[X\\ the requirements of

the Revised Statutes of the L^nited States, this day

located and claim fifteen (1500) hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quavtz, and three hundred (300) in width on
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each side of the middle of said lead, lode or vein, to-

gether with all mineral deposits contained therein,

and all timber growing within the limits of said

claim, and all water and water privileges thereon or

ap]3nrtenant thereto, sitnate in the Antelope Mining

District, County of Eureka and State of Nevada and

more particularly described as follows, to wit

:

Commencing at the northeast corner post of the

'Lee' and running, thence (750) northerly seven

hundred and fift}' feet along the east side line to the

east side line center post, thence (750) seven hun-

dred and fifty feet along said east side line to the

northeast corner post and thence (600) six hundred

feet along the north end line to the northwest

comer post, thence (750) seven hundred and

fifty feet along the west line to the west side cen-

ter post, thence across (600) six hundred feet to the

east side center post.

Commencing again at the west side center post and

running thence along said west side line (750) seven

hundred and fifty feet to the southwest center post,

thence (600) six hundred feet along the south end

line to the southeast corner post, which was the be-

ginning. This claim known as the 'Copper King'

previous to Jany. 1st, 1905, when I took it \vp as

abandoned, belonged to the "Whalen Consolidated

CopjDer Mining Company. Since I took it up I have

had sunk a shaft more than ten feet below the rim

and said shaft is on the south end line and in the lode.
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This claim shall be known as the 'Warren' quartz

claim in the Antelope Mining District. Located

Sydney I. Wailes, Jany. 1st, 1905.

S. I. AYAILES.

Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts and monuments to be placed at

each corner of said mining claim, also a center post

on the easterly and westerly sides thereof, which

posts and monmnents were erected as described, de-

fined and required by the laws of the State of Nevada

regulating the location of mining lode claims, and

are clearly visible and readily traced and distin-

guished; that within ninety days after the posting

of the above notice he caused a shaft to be sunk upon

said ledge more than ten feet beloAv the rim at the dis-

covery and notice post, of the dimensions required

by said State Statute, more than ten feet; that the

mineral lode, ledge, vein or deposit therein was de-

veloped ; that after such work was done and the vein,

ledge, lode or deposit was developed as aforesaid he

caused the notice of location so posted as aforesaid

and location certificate thereof to be recorded in the

office of the Recorder in and for the County of Eu-

reka, there not being a mining recorder for said dis-

trict, on the 4th day of February, A. D. 1905, in

Vol. B of outside mines on page 153 ; that ever since

said location as aforesaid he has been and now is in

the actual possession thereof.

VIII.

Your orator further shows, that on said 1st day of
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January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same caused to posted in a conspicu-

ous place thereon, i. e., at the place where the work

hereinafter mentioned was done, a written notice

claiming fifteen hundred feet in length following the

course of the lode or vein and extending three hun-

dred feet on each side of the middle of the vein at

the surface, as a mining lode, vein or deposit, which

notice of location is in the words and figures follow-

ing:

"NOTICE OF LOCx\TION—QUAETZ CLAIM.

Notice is hereby given that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this da,y

located and claim fifteen (1500") hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz, and three hundred (300) feet in

width on each side of the middle of said lead, lode

or vein, together with all mineral deposits contained

therein, and all tim]3er growing within the limits of

said claim, and all water and water privileges thei-e-

on or appurtenant thereto, situate in the Antelope

Mining District, County of Eureka and State of

Nevada, and more particularly described as follows,

to wit

:

Commencing at the northeast corner post of the

'Warren' and running thence (750) northerly se^-en

hundred and fifty feet along the east side line to the
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east center j^ost, thence along said east side line

(750) seven hundred and fifty feet to the northeast

corner post, thence (600) six hundred feet along the

north line to the northwest corner post, thence (750)

seven hundred and fifty feet along the west side line

to the west center post, thence (600) six hundred feet

across to the east center post.

Commencing again at the west side center post and

running along said west line (750) seven hundred

and fifty feet to the southwest corner post. Thence

(600) six hundred feet along the south end line to

the southeast corner post which was the starting

point. Until January 1st, 1905, when I entered it,

this was a claim belonging to the Whalen Consoli-

dated Copper Mining Company. I took it up as

abandoned and have sunk a shaft upon it more than

ten feet deep below the rim. It was called the

'Copper Bolt' >^

This claim shall be known as the 'RajTiiond'

quartz claim in the Antelope jSIining District. Lo-

cated by Sydney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.
Witness: ;S 'iMI

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts, and monuments to be placed

at each mining claim, also, a center post on the east-

erly and westerly sides thereof, which posts and

monuments were erected as described, defined and

required by the laws of the State of Nevada regulat-

ing the location of mining lode claims, and are clearly

visible and readily traced and distinguished; that
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within ninety days after the posting of the above

notice he caused a shaft to be sunk upon said ledge

more than ten feet below the rim at the discovery and

notice post, of the dimensions required by said State

Statute, more than ten feet; that the mineral lode,

ledge, v-ein or deposit therein was developed; that

after such work was done and the vein, ledge, lode or

deposit was developed as aforesaid he caused the no-

tice of location so posted as aforesaid and location

certificate thereof to be recorded in the office of the

recorder in and for the County of Eureka, there not

being a mining recorder for said district, on the 4th

day of Februarj^, A. D. 1905, in Vol. B of outside

mines on page 154; that ever since said location as

aforesaid he has been and now is in the actual j)os-

session thereof.

IX.

Your orator further shows, that on said 1st day of

January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same, caused to be posted in a con-

spicuous place thereon, i. e., at the place where the

work hereinafter mentioned was done, a written no-

tice clauning fifteen hundred feet in length follow-

ing the course of the lode or vein and extending three

hundred feet on each side of the middle of the vein

at the surface, as a mining lode, vein or deposit,

which notice of location is in the words and figures

following:
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"NOTICE OF LOCATION—QUAETZ CLABt.

Notice is hereby giveii that the undersigned citi-

zen of the United States, over the age of twenty-

one years, has, in compliance with the requirements

of the Revised Statutes of the United States, this

day located and claim (1500) fifteen hundred linear

feet along the course of this lead, lode or vein, of

mineral-bearing quartz, and (300) three hundred

feet in width on each side of the middle of said lead,

lode or vein, together with all mineral deposits con-

tained therein, and all timber growing within the

limits of said claim, and all water and water priv-

ileges thereon or appurtenant thereto, situate in the

Antelope Mining District. County of Eureka and

State of Nevada, and more i3articularlv described as

follows, to wit:

Commencing at the northwest corner post of the

'Billings.' and running thence (750) northerly seven

hundred and fifty feet along the east side line to the

east center post. Thence running along said east

side line (750) seven hundred and fifty feet to the

northeast corner post. Thence running (600) six

hundred feet along the north end line to the north-

west corner post. Thence rmming (750) seven hun-

dred and fifty feet to the west side center post.

Thence across (600) six hundred feet to the east

center post.

Conmiencing again at the west center post and run-

ning thence along said west side line (750) seven

hundred and fifty feet to the southwest comer post.

Running thence (600) six hundred feet along the

south end line to the southeast comer post which was
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the starting point. Until Jany. 1st, 1905, this claim

was called the 'Copper Nut,' and belonged to the

Whalen Consolidated Copper Mining Company. I

took it up then as an abandoned claim, and I have

had a development shaft sunk on it ten feet below

the rim. This claim shall be known as the 'Brenen'

quartz claim of the Antelope Mining District. Lo-

cated by Sydney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWOETH.
J. R. MALEY."

that he caused posts and monuments to be placed at

each corner of said mining claim, also a center post

on the easterly and westerly sides thereof, which

posts and monuments were erected as described, de-

fined and required by the laws of the State of Nevada

regulating the location of mining lode claims, and

are clearly visible and readily traced and distin-

guished; that within ninety days after the posting

of the above notice he caused a shaft to be sunk upon

said ledge more than ten feet below the rim at the

discovery, and notice post, of the dimensions requii*ed

by said State Statute, more than ten feet; that ihe

mineral lode, ledge, vein or deposit therein was de-

veloped ; that after such work was done and the vein,

ledge, lode or deposit was developed as aforesaid he

caused the notice of location so posted as aforesaid

and location certificate thereof to be recorded in the

office of the recorder in and for the County of

Eureka, there not being a mining recorder for .said
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District, on the 4th day of February, A. D. 1905, in

Vol. B of outside mines, on pages 154 and 155 ; that

ever since said location as aforesaid he has been and

now is in the actual possession thereof.

X.

Your orator further shows that on said 1st day of

January, A. D. 1905, said lands being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same caused to be posted in a con-

spicuous place thereon, i. e., at the place where the

work hereinafter mentioned was done, a written

notice claiming fifteen hundred feet in length fol-

lowing the course of the lode or vein and extending

three hundred feet on each side of the middle of the

vein at the surface, as a mining lode, vein or deposit,

which notice of location is in the words and figures

following

:

*'NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given that the undersigned citi-

zen of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein of mineral

-

bearing quartz, and (300) three hundred feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all water and water privileges there-

on or appurtenant thereto, situate in the Antelope
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Mining District, County of Eureka, and State of

Nevada, and more particular!}^ described as follows,

to wit:

Commencing at the northeast corner post of the

'Brenen' and running thence (750) northerly seven

hundred and fift}^ feet along the east side line to

the east center post. Thence (750) seven hundred

and fifty feet along said east side line to the north-

east corner post. Thence running (600) six hun-

dred feet along the north end line to the northwest

corner post. Thence running (750) seven hundred

and fifty feet along the west side line to the west

center post. Thence (600) six hundred feet across

to the east center post. Coimnencing again at the

west side center post and running thence along said

west line (750) seven hundred and fifty feet to the

southwest corner i30st, thence running (600) six

hundred feet along south end line to the southeast

corner post which was the starting point. Until

January 1st, 1905, this claim was known as the

Daisey and belonged to the Whalen Consolidated

Copper Mining Company. I took it up as aban-

doned and have had a shaft sunk on it ten feet deep

below the rim. This claim shall be known as the

'Morris' quartz claim of the Antelope Mining Dis-

trict. Located by Sydney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts and monuments to be placed at

each corner of said mining claim, also a center post
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on the easterly and westerly sides thereof, which

posts and monuments were erected as described, de-

fined and required by the law^s of the State of

Nevada regulating the location of mining lode claims,

and are clearly visible and readily traced and distin-

guished; that within ninety days after the posting

of the above notice he caused a shaft to be sunk upon

said ledge more than ten feet below the rim at the

discovery and notice post, of the dimensions required

by said State Statute, more than ten feet; that the

mineral lode, ledge, vein or deposit therein w^as de-

veloped; that after such word was done and the

vein, ledge, lode or deposit was developed as afore-

said he caused the notice of location so posted as

aforesaid and location certificate thereof to be re-

corded in the office of the recorder in and for the

County of Eureka, there not being a mining recorder

for said district, on the 4th day of February, A. D.

1905, in Vol. B of outside mines on pages 155 and

156 ; that ever since said location as aforesaid he has

been and now is in the actual possession thereof.

XI.

Your orator further shows that on said 1st day of

January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same, caused to be posted in a con-

spicuous place thereon, i. e., at the place where the

work hereinafter mentioned was done, a Avritten no-

tice claiming fifteen hundred feet in length follow-

ing the course of the lode or vein and extending three

hundred feet on each side of the middle of the vem
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at the surface, as a mining lode, vein or deposit,

which notice of location is in the words and figures

following

:

''NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given that the undersigned citi-

zen of the United States, over the age of twent^^-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of min-

eral-bearing quartz, and (300) three hundred feet

in width on each side of the middle of said lead, lode

or vein, together with all mineral deposits contained

therein and all timber growing within the limits of

said claim, and all water and water privileges there-

on or appurtenant thereto, situate in the Antelope

Mining District, County of Eureka, and State of

Nevada and more particularly described as follows,

to wit:

Commencing at the northwest corner post of the

'Brenan,' and running northerly along the east line,

thence (750) seven hundred and fifty feet to the

east center post. Thence (750) seven hundred and

fifty along said east side line to the northeast corner

post. Thence running along the north line to the

northwest corner post (600) six hundred feet.

Thence from northwest corner post (750) seven hun-

dred and fifty feet along the west side line to the

west center post. Thence across (600) six hundred

feet to the east center post. Commencing again at

the west center post and running thence along the
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west side line (750) seven luuidred and fifty feei

to the southwest corner post. Thence (600) six

hundred feet to the southeast corner post, which was

the starting point. Until Jany. 1st, 1905, this claim

was known as the 'St. Dennis' and belonged to the

Whalen Consolidated Copper Mining Company. I

took it up as abandoned and have had a shaft ( dis-

coA^ery) sunk on it more than ten feet below the rim.

This claim shall be knowai as the 'Ritner' quartz

claim of the Anteloj)e Mining District. Located by

Sydney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts and monviments to be placed at

each corner of said mining claim, also a center post

on the easterly and westerly sides thereof, which

posts and monuments were erected as described, de-

fined and required by the laws of the State of Nevada

regulating the location of mining lode claims, and

are clearly visible and readily traced and distin-

guished ; that within ninety days after the posting of

the above notice he caused a shaft to be sunk upon

said ledge more than ten feet below the rim at the

discovery and notice post, of the dimensions required

bj^ said State Statutes, more than ten feet; that the

mineral lode, ledge, vein or deposit therein was de-

veloped; that after such work w^as done and the vein,

ledge, lode or deposit was developed as aforesaid

he caused the notice of location so posted as aforesaid
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and location certificate thereof to be recorded in the

office of the recorder in and for the County of

Eureka, there not being a mining recorder for said

district, on the 17th day of February, A. D. 1905, in

Vol. B of outside mines on pages 158 and 159 ; that

ever since said location as aforesaid he has been and

now is in the actual possession thereof.

XII.

Your orator further shows that on said 1st day of

January, A. D. 1905, said land being free and open

to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same, caused to be posted in a con-

spicuous place thereon, i. e., at the place where the

work hereinafter mentioned was done, a written no-

tice claiming fifteen hundred feet in length following

the course of the lode or vein and extending three

hundred feet on each side of the middle of the vein

at the surface, as a mining lode, vein or deposit,

which notice of location is in the words and figures

following :

"NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given that the undersigned citi-

zen of the United States, over the age of twentj^-

one years, has, in compliance with the requirements

of the Revised Statutes of the United States, this

day located and claim (1500) fifteen hundred linear

feet along the course of this lead, lode or vein, of

mineral-bearing quartz, and (300) three hundred

feet in width on each side of the middle of said lead,

lode or vein, together with all mineral deposits con-
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tained therein, and all timber growing within the

limits of said claim, and all water and water priv-

ileges thereon or appurtenant thereto, situate in the

Antelope Mining District, County of Eureka, and

State of Nevada, and more particularly described as

follows, to wit

:

Commencing at the southeast corner of the ' Wailes'

claim and running thence (750) northerly seven hun-

dred and fifty feet along the east side line to the east

center post. Thence along said east side line (750)

seven hundred and fifty feet to the northeast corner

post. Thence along the north line to the northwest

corner post (600) six hundred feet. Thence along

the west side line (750) seven hundred and fifty feet

to the west center post. Thence across (600) six

hundred feet to the east center post. Commencing

again at the west center post and running thence

along said Avest side line (750) seven hundred and

fifty feet to the southwest corner post. Thence

(600) six hundred feet along the south end line to

the southeast corner post, which was the starting

point. Until Jany. 1st, 1905, this claim belonged to

the Whalen Consolidated Copper Mining Company

and was called the 'Blue Jay.' I took it up Jany.

1st, 1905, as abandoned and have since had a discov-

ery shaft sunk on it more than ten feet below the

rim. This claim shall be known as the 'Nil, Desper

Aiidiim' (Never Dispare) quartz claim in the Ante-
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lope Mining District. Located by Sydney I. Wailes,

Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts and monuments to be placed at

each corner of said mining claim, also a center post

on the easterly and westerly sides thereof, which

posts and monuments were erected and described,

defined and required by the laws of the State of

Nevada regulating location of mining lode claims,

and are clearly visible and readily traced and distin-

guished; that within ninety days after the posting

of the above notice he caused a shaft to be sunk upon

said ledge more than ten feet below the rim at the

discovery and notice post of the dimensions required

by said State Statute more than ten feet; that the

mineral lode, ledge, vein or deposit therein was de-

veloped; that after such work was done and the

vein, ledge, lode or deposit was developed as afore-

said he caused the notice of location so posted as

aforesaid and location certificate thereof to be re-

corded in the office of the recorder in and for the

County of Eureka, there not being a mining recorder

for said district, on the 17th day of February, A. D.

1905, in Vol. B of outside mines on page 159; that

ever since said location as aforesaid he has been and

now is in the actual possession thereof.

XIII.

Your orator further shows that on said 1st day of

January, A. D. 1905, said lands being free and open
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to exploration, location and purchase, he, being a

citizen of the United States and desirous of acquir-

ing title to the same, caused to be posted in a con-

spicuous place thereon, i. e., at the place where the

work hereinafter mentioned was done, a written

notice claiming fifteen hundred feet in length fol-

lowing the course of the lode or vein and extending

three hundred feet on each side of the middle of

the A'ein at the surface, as a mining lode, vein or

deposit, which notice of location is in the words and

figures following

:

"NOTICE OF LOCATION—QUARTZ CLAIM.
Notice is hereby given that the undersigned citi-

zen of the United States, over the age of twenty-

one years, has, in compliance with the requirements

of the Revised Statutes of the United States, this da.y

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein of mineral-

bearing quartz and (300) three hundred feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all water and water privileges there-

on' or appurtenant thereto, situate in the Antelope

Mining District, County of Eureka, and State of

Nevada, and more particularly described as follows,

to wit:

Conmiencing at the southeast corner post of the

' Morris, ' and running thence northerly along the

east side line (750) seven hundred and fifty feet to

the east center post. Thence (750) seven hundred

and fifty feet alo^g said east side toe to. the north-
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east corner post. Tlience along the north end line

(600) six himdred feet to the northwest corner post.

Thence along the west side line (750) seven hundred

and fift}" feet to the west center post. Thence across

(600) six hundred feet to the east center post. Com-

mencing again at the west center post and running

thence along said west side line (750) seven hundred

and fifty feet to the southwest corner post, then

(600) six himdred feet along the south end line to

the southeast corner post, which is the starting point.

Until J any. 1st, 1905, this claim was known as the

'Black Bird' and belonged to the Whalen Consoli-

dated Copper Mining Company. I took it up as an

abandoned claun and have had a shaft (discovery)

sunk upon it more than ten feet below its rim. This

claim shall be known as the Daniel quartz claim in

the Antelope Mining District. Located by Sydnev

I. Wailes, Jany. 1st, 1905.

s. I. waij.es.

"Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

that he caused posts and monuments to be placed

at each corner of said mining claims, also a center

post on the easterly and westerly sides thereof, which

posts and monuments were erected as described,

defined and required by the laws of the State of

Nevada, regulating the location of mining lode

claims, and are clearly visible and readily traced and

distinguished ; that within ninety days after the post-

ing of the above notice he caused a shaft to be sunk
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upon Staid ledge more than ten feet below the rim

at the discovery and notice post, of the dimensions

required by said State Statute, more than ten feet;

that the mineral lode, ledge, vein or deposit therein

was developed; that after such work was done and

the vein, ledge, lode or deposit was developed as

aforesaid, he caused the notice of location so posted

as aforesaid and location certificate thereof to be

recorded in the office of the recorder in and for the

Count}' of Eureka, there not being a mining recorder

for said district, on the 17th day of February, A. D.

1905, in Vol. B of outside mines on pages 159 and

160; that ever since said location as aforesaid he

has been and now is in the actual possession thereof.

XIV.

Your orator further shows upon information and

belief that each of the several claims above described

had been previously located and by mesne convey-

ances conveyed to the Whalen Consolidated Copper

Mining Company, a corporation, formed and organ-

ized under the laws of the State of Illinois ; that said

corporation had been in the actual and constructive

possession of said claims and each of them, until

the 1st day of January, 1905, claiming its possessory

rights thereto by virtue of such locations and mesne

conveyances to it; that during the year A. D. 1904

the said Whalen Consolidated Copper Mining Com-

pany did not do or cause to be done any labor or

make any improvements whatever upon either or any

of said mines as required by the mining laws of Con-

gress or the laws of the State of Nevada or other-

wise, whereby the said land became foi'feited to the
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United States of America, and was open and free to

relocation by your orator as aforesaid.

XV.
Your orator further rei)reseiits that heretofore,

to wit, on the 29th day of December, A. D. 1904, the

above-named Daniel Davies recovered a judgment

in the District Court of the Third Judicial District

in and for the County of Eureka, State of Nevada,

against the said Whalen Consolidated Copper Min-

ing Company, for the sum of one thousand seven

hundred and ninety-two and 77/100 dollars

($1,792.77) in United States gold coin; that execu-

tion upon said judgment was duly issued out of said

court on the 30th day of December, 1904, and deliv-

ered to the said William H. Sweene}^ sheriff of the

County of Eureka, for execution, who on the 31st

day of said December leA'ied upon all the right, title

and interest of the said Whalen Consolidated Copper

Mining Company in and to each and every piece

and parcel of land hereinabove described ; that after

due notice and publication and on the 18th day of

February, A. D. 1905, the said William H. Sweeney,

as such sheriff, at public auction duly sold sejDarately

all the right, title and interest in the said Whalen

ConsolidatGd Copper Mining Company in and to each

and every of said above described parcels of land to

said Daniel Davies, who was the highest and best

bidder therefor at such sale, and thereupon executed

and delivered to said Daniel Davies a sheriff's cer-

tificate of sale of said several parcels of land, which

said certificate of sale was filed for record in the office

of the recorder of Eure'ka County and duly recorded
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therein, and thereby became and still is a cloud upon

the title of your orator to said properties.

XVI.

Your orator further shows that the said Daniel

Davies, upon or after obtaining his judgment afore-

said against the Whalen Consolidated Copper Min-

ing Company, did not do or cause to be done any

work upon any or either of the said parcels of land

Jiereinabove described, nor made any improvements

thereon, by reason whereof he permitted any right,

title or interest the said Whalen Consolidated Cop-

per Company had in its said property or any parcel

thereof, also the right, title and interest acquired by

him by virtue of his purchase thereof as aforesaid,

to be forfeited on the termination of the 31st day of

December, 1904.

XVII.

Your orator further represents that the said Daniel

Davies claims title to each and every piece and j^arcel

of land described in each of the notices of location

hereinabove set foiiih by virtue of the sheriff's cer-

tificate of sale executed and delivered to him as above

stated; that he is annoying and preventing your

orator in the prosecution of work thereon to further

develop each of said claims ; that as purchaser at the

sheriif 's sale herein set forth and under and by virtue

of the sheriif 's certificate of sale executed and deliv-

ered to him, he caused an^ injimction to issue against

.your orator as follows: ''That until further notice

in the premises you, the said Sydney I. Wailes, and

all your servants, counselors, attorneys, agents and

employees, and all others acting in aid or assistance
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of 3^ou and each and every of 3^ou, do absolutely de-

sist and refrain from entering upon the land or

premises or any part thereof, described in said com-

plaint, and from digging holes in the ground of said

premises and from mining said claims, or removing

ore or earth or rocks therefrom, or from caving in

said shafts and tunnels, or from removing and ship-

ping ore from said mines, and from committing any

wash or nuisance whatever on said claims and prem-

ises; that sul)sequently to the issuance of said injunc-

tion and on the day of July, A. D. 1905, the said

Court upon motion of defendant modified said in-

junction as follows: ''It is ordered that said injunc-

tion be and the same is hereby modified as follows:

The said defendant Sydney I. Wailes shall have the

right to enter upon any or all of the mines named

and described in the complaint in said action, and

to work the same in workmanlike or mininglike

manner, said work and all supplies necessary for the

same to be at the cost and expense of said defendant,

and in no case to be an incumbrance or lien on said

mines or either of them, and provided further, that

any and all ore Avhich may be mined or extracted

from said mines or either of them by said defendant,

his agents or employees, shall be permitted to lie on

the dump or dumps of said mine or mines, and shall

not be removed, sold, or otherwise disposed of by

either defendant or plaintiff, their agents or em-

ployees, during the pendency of this action, or the

further order of this Court," which injunction re-

mains in full force and effect.
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XVIII.

Your orator further represents, that at the expira-

tion of six months from the date of the sheriff's sale

of said property as aforesaid, namely, February

18th, 1905, the said William H. Sweeney, sheriff as

aforesaid, threatens to and will, unless redemption

thereof be had as provided by Statute, execute and

deliver unto said Daniel Davies, and the said Daniel

Davies will accept and receive a sheriff deed of each

and every parcel of land hereinabove described, and

will cause the same to be recorded in the office of the

Recorder of Eureka County, and thereby further

cloud the title of your orator to said properties.

XIX.

Your orator further shows, that the matters in

dispute in this bill far exceeds the sum or value of

two thousand dollars, exclusive of interest and costs.

Your orator therefore prays, that the rights of

your orator and the said Daniel Davies in and to

each and every one of the several properties herein-

above described may be fully adjudicated and finally

determined ; that the right, title and interest of your

orator therein as herein set forth may be confirmed

and established; that the claim of the said Daniel

Davies in and to said property or any part thereof

may be adjudged ^A^thout right, invalid and void and

that he has no estate or interest therein; that j^our

orator may have judgment for his costs and expendi-

tures herein incurred and for such other and further

relief as to this Court may seem, just and equitable.

Your orator further prays that a restraining order
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may be issued herein directed to the said Daniel

Davies and to the said William H. Sweeney, sheriff

of the County of Eureka, State of Nevada, restrain-

ing and enjoining the said William H. Sweene}' as

such sheriff from executing or delivering unto said

Daniel Davies or any person claiming under him, a

sheriff's deed of said property or any part thereof,

mitil the further order of this Court, also restraining

and enjoining the said Daniel Davies from accepting

or receiving from said William H. Sweeney, sheriff

as aforesaid, any conveyance or deed to said prop-

erty or any jDart thereof, until the further order of

this Court, and that such order may be continued

until the further detennination of the matters herein,

when the same may be made perpetual.

To the end that your orator may obtain the relief

to which he is justly entitled in the premises, he now
prays the Court to grant him due process of sub-

poena directed to the said Daniel Davies and to the

said William H. Sweeney, sheriff of the County of

Eureka, State of Xevada, requiring and commanding

each of them to appear herein and answer under

oath the allegations in this, your orator's bill, con-

tained.

HENRY K. MITCHELL,
Complainant's Atty., 105 Larkin St., San Francisco.

SYDNT:Y I. WAILES,
By HENRY K. MITCHELL,

His Atty. in Fact and of Counsel for Complainant.
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State of Nevada,

Ormsby County,—ss.

Henry K. Mitchell, being duly sworn, says, that he

is an attorne}^ and counselor at law ; that he has been

employed by the above-named complainant as his

attorney and counselor in the above-entitled cause;

that said complainant is a nonresident of the State

of Nevada and is now absent therefrom ; that the said

complainant resides at the city of Minneapolis in the

State of Minnesota ; this affiant further says that he

is well acquainted with the facts alleged in the fore-

going bill of complaint ; that he has read said bill of

complaint and knows the contents thereof, and that

the same is true of his own knowledge except as to

those matters therein stated on his information or

belief, and as to those matters he believes the same to

be true. Affiant further says, for the reasons herein-

above stated he makes this verification.

HENRY K. MITCHELL.

Subscribed and sworn to before me this 4th day of

August, 1905.

T. J. EDWARDS,
Clerk.

[Endorsed] : No. 814. In the Circuit Court of the

United States, in and for the Ninth Circuit, District

of Nevada. Sydney I. Wailes, Complainant, vs.

Daniel Davies et al., Defendants. Bill in Equity.

Filed August 7, 1905. T. J. Edwards, Clerk.
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In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Sheriff of the Count.y of Eureka, State

of Nevada,

Defendants.

Restraining Order.

This day in open court appears the above-named

complainant by his attorney, and moves the Court

upon the bill of complaint heretofore filed herein,

and the affidavits of Olney Leighton and M. W.

Shaw, this day filed, for the issuance of a restrain-

ing order as prayed for in his bill of complaint, and

good cause appearing therefor,—It is ordered that

the said defendants, Daniel Davies and William H.

Sweeney, sheriff of the count}^ of Eureka, appear be-

fore this court on the opening of court on the 4th day

of September, A. D. 1905, at its courtroom in the

City of Carson, Ormsby County, Nevada, and show

cause why a preliminary injunction should not be

granted herein as praj^ed for in said bill; and it is

further ordered that in the meantime you, William

H. Sweeney, sheriff of the County of Eureka, State

of Nevada, are hereby specially restrained and en-

joined from executing or delivering unto the above-
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named Daniel Davies, or any person claiming

throiigii him, a sheriff's deed for the mining claims

situated in Antelope mining district, county of Eu-

reka, or any part or parcel thereof, which was by

you, sheriff of said county, sold to said Daniel Davies

on the 18th day of February, A. D. 1905, imder and

by virtue of an execution issued upon a judgment

entered in the District Court of the State of Nevada,

in and for the county of Eureka, Third Judicial Dis-

trict, in favor of Daniel Davies and against the

Whalen Consolidated Copper Mining Companj*, and

delivered to you, which property is particularly de-

scribed in a certificate of sale executed and filed by

you with the recorder of said country of Eureka, until

the further order of this Court in the premises. And
you, Daniel Davies, are hereby specially restrained

and enjoined from selling or assigning the sheriff's

certificate of sale issued and delivered to you on or

about the 18th day of February, A. D. 1905, by

William H. Sweene^^, sheriff of the County of Eu-

reka, State of Nevada, of the purchase of certain

mining claims situated in Antelope Mining District,

Eureka county, Nevada, which are particularly de-

scribed in said certificate of sale, imtil the further

order of this Court. And you are hereby further en-

joined and restrained from accepting or receiving

from said William H. Sweene}^, sheriff aforesaid,

any deed of said property or any part or parcel there-

of, until the further order of this Court.

THOMAS P. HAWLEY,
U. S. District Judge.

Aug. 9, 1905.
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RETURN OF SERVICE.

United States of America,

District of Nevada,—ss.

I hereby certify and return that I served the an-

nexed restraining order on the therein named Daniel

Davies and also on AVilliam H. Sweeney, sheriff of

the county of Eureka, State of Nevada, by handing

to and leaving a true and correct copy thereof with

each of them personally at Eureka in said district

on the 11th day of August, 1905.

ROBERT GRIMMON,
U. S. Marshal,

By David Graham,

Deputy.

[Endorsed] : No. 814. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Sydewy I. Wailes, Complainant, vs. Daniel Davies et

al., Defendants. Restraining Order. Filed August

14, 1905. T. J. Edwards, Clerk.

Subpoena in Equity.

The President of the United States of America, To

Daniel Davies and William H. Sweeney, Sheriff

of the County of Eureka, State of Nevada,

Greeting

:

You are hereby commanded that you personally

appear before the Judges of the Circuit Court of the

United States for the District of Nevada, in the

Ninth Circuit, on the 4th day of September, 1905, to

answer to a bill of complaint exliibited against you
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in said court b}- Sydney I. Wailes, and to do further

and receive whatever said Court shall have consid-

ered in that behalf ; and this you are not to omit un-

der the penalty of two hundred and fifty dollars.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

L^nited States, and the seal of said Circuit Court, at

Carson City, Nevada, this 9th day of August, 1905.

[Seal, U. S. Circuit Court.]

T. J. EDWARDS,
Clerk.

HENRY K. MITCHELL, ESQ.,

Solicitor for Complainant, and of Counsel.

MEMORANDUM.
The defendants are to enter their appearance in

the suit above mentioned, in the clerk's office at Car-

son City, Nevada, on or before the date at which the

above subpoena is returnable ; otherwise the bill may
be taken pro confesso.

T. J. EDWARDS,
Clerk.

RETURN : RETURN ON SERVICE OF WRIT.

United States of America,

District of Nevada,—ss.

I hereby certif}' and return that I served the an-

nexed Subi)oena in Equity on the therein named
Daniel Davies and also William H. Sweeney, sheriff

of Eureka County, State of Nevada, by handing to

and leaving a time and correct copy thereof with each
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of them personally, at Eureka, in said district on the

11th day of August, 1905.

ROBERT GRIMMON,
U. S. Marshal,

By David Graham,

Deputy.

Marshal's Fees, etc.: 2 services Subpoena in

Equity, $8.00. 2 services restraining order, 8.00.

Actual expenses, 53.70—$69.70.

[Endorsed] : No. 814. U. S. Circuit Court, Dist.

of Nevada. Sydney I. Wailes vs. Daniel Davies, et

al. Subpoena in Equity. Filed on Return August

14, 1905. T. J. Edwards, Clerk.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada,

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada,

Defendants.

Answer in Equity.

These defendants, respectively, now and at all

times saving unto themselves all and all manner of

benefit or advantage of exception or otherwise that

can be made or be had or taken to the many errors,

uncertainties, and imperfections in said bill of com-

plaint contained, for answer thereto, or so much
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thereof as these defendants are advised it is material

or necessary for them to make answer to, answering

say

:

I. Defendants are not informed, and have no

means of information upon the su})ject sufficient to

answer paragraph 1 of said bill of complaint, and

basing their denial upon that ground, defendants

deny that said complainant is a citizen of the State

of Minnesota, or a citizen of the United States, but

admit that he resides in Minneapolis, said State, and

admit that defendants are residents of county of Eu-

reka, State of Nevada, and are citizens thereof, and

that said defendant, William H. Sweeney, at all the

times mentioned in the bill of complaint was and is

the sheriif of said county of Eureka.

II. Defendants admit that the several pieces and

parcels of land described in the said bill of complaint

are mineral lands belonging to the United States

(but subject to the rights of defendants therein as

hereinafter more particularly set forth), and that

said lands are situated in Antelope Mining District,

county of Eureka, State of Nevada; but defendants

deny that on the first day of January, 1905, or at any

other time mentioned in the complaint, and for sev-

eral years prior thereto said lands or any thereof

were vacant, unoccupied and open, or vacant, un-

occupied or open, to location, occupation and pur-

chase, or location, occupation or purchase, under the

laws of Congress regulating and governing the sale

and purchase of mineral lands, or otherwise or at all.

III. Defendants are informed and believe, and

upon their infonnation and belief deny that on said
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first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said

date or since, said plaintiff being a citizen of the

United States, and denying that said complainant

was or is a citizen of the United States in manner

and form denied in paragraph 1 of this answer, said

complainant caused to be posted in a consi3icuous

place thereon or at all the notice set forth in the bill

of complaint, or any other notice or at all, but de-

fendants admit that such notice was posted on said

ground at said date. Defendants deny on their in-

fonnation and belief as aforesaid, that said com-

plainant caused posts and monuments, or posts or

monuments to be placed at each or any corner of said

claim, or center posts or monuments at the sides

thereof, and defendants similarly deny that com-

plainants caused a tunnel to be run into and upon

said ledge at the discovery or notice post or at all, or

caused any work whatever to be perfomied upon said

claim, described in paragraph 111 of said bill of com-

plaint, or caused any location of said claim whatever

to be made.

'IV. Defendants are informed and believe, and

upon their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said date
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or since, said plaintiff being a citizen of the United

States, and denying that said complainant was or is

a citizen of the United States in manner and form
denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous place there-

on or at all the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground at

said date. Defendants deny on their infomiation

and belief as aforesaid that said complainant caused

posts and monuments or posts or monuments to be

placed at each or any corner of said claim, or center

posts or monuments at the sides thereof, and defend-

ants similarly deny that complainant caused a shaft

to be sunk upon said ledge, or at all, or caused an^^

work whatever to be performed upon said claim, de-

scribed in paragraph IV of said bill of complaint, or

caused any location of said claim whatever to be

made.

V. Defendants are informed and believe, and

upon their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said

date or since, said plaintiff being a citizen of tlie

United States, and denying that said complainant

was or is a citizen of the United States in manner

and form denied in paragraph 1 of this answer, said

complainant caused to be posted in a conspicuous

place thereon or at all the notice set forth in the bill
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of complaint, or any other notice or at all, but de-

fendants admit that such notice was posted on said

ground at said date. Defendants deny on their in-

formation and belief as aforesaid, that said com-

plainant caused posts and monuments or posts or

monuments to be placed at each or any corner of said

claim, or center posts or monuments at the sides

thereof, and defendants similar^ deny that com-

plainant caused a shaft to be sunk upon said ledge or

at all, or caused any work whatever to be perfonned

upon said claim, described in paragraph Y of said

bill of complaint, or caused any location of said

claim whatever to be made.

A^I. Defendants are informed and believe, and

upon their infonnation and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said date

or since, said plaintiff being a citizen of the United

States, and denying that said complainant was or is

a citizen of the United States in manner and form

denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous place there-

on or at all the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground at

said date. Defendants deny on their information

and belief as aforesaid, that said complainant caused

posts and monuments, or posts or monuments to be

placed at each or any corner of said claim or center
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posts or monuments at the sides thereof, and defend-

ants similarly deny that complainant caused a shaft

to be sunk ujwn said ledge or at all, or caused any

Avork whatever to be performed upon said claim, de-

scribed in paragraph VI of said bill of complaint,

or caused an}^ location of said claim whatever to be

made.

VII. Defendants are infomied and belie/, and

upon their information and belief deny, that on said

first da}' of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said date

or since, said plaintiff being a citizen of the United

States, and denying that said complainant was or

is a citizen of the United States in manner and form

denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous y^lace there-

on or at all the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground

at said date. Defendants deny on their information

and belief as aforesaid, that said complainant caused

posts and monuments, or posts or monuments to be

placed at each or any corner of said claim, or center

posts or monuments at the sides thereof, and defend-

ants similarly deny that complainant caused a shaft

to be sunk upon said ledge or at all, or caused any

woi'k whatever to be performed upon said claim, de-

scribed in paragraph VII of said bill of complaint,
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or caused any location of said claim whatever to be

made.

VIII. Defendants are informed and believe, and

upon their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said

date or since, said plaintiff being a citizen of the

United States, and denying that said complainant

was or is a citizen of the United States in manner

and form denied in paragraph 1 of this answer, said

complainant caused to be posted in a conspicuous

place thereon or at all the notice set forth in the bill

of complaint, or any other notice or at all, but de-

fendants admit that such notice was posted on said

ground at said date. Defendants deny on their in-

formation and belief as aforesaid, that said com-

plainant caused posts and monuments, or posts or

monmnents to be placed at each or an}' corner of said

claim, or center posts or monuments at the sides

thereof, and defendants similarly deny that com-

plainant caused a shaft to be sunk upon said ledge

or at all, or caused any work whatever to be per-

formed upon said claim, described in paragraph

VIII of said bill of complaint, or caused any loca-

tion of said claim whatever to be made.

IX. Defendants are informed and believe, and

upon their information and belief deny that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and
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purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said date

or since, said plaintiff being a citizen of the United

States, and den3dng that said complainant was or is

a citizen of the United States in manner and form

denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous place there-

on or at all, the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground at

said date. Defendants deny on their information

and belief as aforesaid, that said complainant caused

posts and monuments, or posts or monuments to be

placed at each or any corner of said claim, or center

posts or monuments at the sides thereof, and defend-

ants similarly deny that complainant caused a shaf c

to be sunk upon said ledge or at all, or caused any

work whatever to be performed upon said claim, de-

scribed in paragraph IX of said bill of complaint, or

caused any location of said claim whatever to be

made.

X. Defendants are informed and believe, and

upon, their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location or

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said date

or since, said plaintiff being a citizen of the United

States, and denying that said complainant was or is

a citizen of the United States in manner and form
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denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous place there-

on or at all the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground at

said date. Defendants deny on their information

and belief as aforesaid, that said complainant caused

posts and monuments, or posts or monuments to be

placed at each or any corner of said claim, or center

posts or monuments at the sides thereof, and defend-

ants similarly deny that complainant caused a shaft

to be sunk upon said ledge or at all, or caused any

work whatever to be performed upon said claim, de-

scribed in paragraph X of said bill of complaint, or

caused any location of said claim whatever to be

made.

XI. Defendants are informed and believe, and

upon their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said date

or since, said plaintiff being a citizen of the United

States, and denying that said complainant was or is

a citizen of the United States in manner and form

denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous place there-

on or at all the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground at
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said date. Defendants deny on their information

and belief as aforesaid, that said complainant caused

posts and monuments, or posts or monuments to be

placed at each or any corner of said claim, or center

posts or monuments at the sides thereof, and defend-

ants similarly den}^ that complainant caused a shaft

to be sunk upon said ledge or at all, or caused any

work whatever to be performed upon said claim, de-

scribed in paragraph XI of said bill of complaint,

or caused any location of said claim whatever to be

made.

XII. Defendants are informed and believe, and

upon their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

open to exploration, location or purchase at said

date or since, said plaintiff being a citizen of the

United States, and denying that said complainant

was or is a citizen of the United States in manner

and fomi denied in paragraph 1 of this answer, said

complainant caused to be posted in a conspicuous

place thereon or at all the notice set forth in the bill

of complaint, or any other notice or at all, but de-

fendants admit that such notice was posted on said

ground at said date. Defendants deny on their in-

formation and belief as aforesaid, that said com-

plainant caused posts and monuments, or posts or

monmnents to be placed at each or any corner of said

claim, or center posts or monuments at the sides

thereof, and defendants similarly deny that com-



52 Sydney I. Wailes vs.

plainant caused a shaft to be sunk upon said ledge

or at all, or caused any work whatever to be per-

formed upon said claim, described in paragraph XII

of said bill of complaint, or caused any location of

said claim whatever to be made.

XIII. Defendants are informed and believe, and

upon their information and belief deny, that on said

first day of January, 1905, or at any other time, said

land being free and open to exploration, location and

purchase, or free or open to exploration, location or

purchase, and deny that said land was either free or

oj)en to exploration, location or purchase at said date

or since, said plaintiff being a citizen of the United

States, and denying that said complainant was or is

a citizen of the United States in manner and form

denied in paragraph 1 of this answer, said complain-

ant caused to be posted in a conspicuous place there-

on or at all the notice set forth in the bill of com-

plaint, or any other notice or at all, but defendants

admit that such notice was posted on said ground at

said date. Defendants deny on their information

and belief as aforesaid, that said complainant caused

posts and monuments, or posts or monuments to be

placed at each or any corner of said claim, or center

posts or monuments at the sides thereof, and defend-

ants similarly deny that complainants caused a shaft

to be sunk upon said ledge or at all, or caused any

work whatever to be perfonned upon said claim, de-

scribed in paragraph XIII of said bill of complaint,

or caused any location of said claim whatever to be

made.
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XIV. Defendants admit that eacli of the several

claims described in the bill of complaint had been

previously located and by mesne convej^ances con-

veyed to the Whalen Consolidated Copper Mining

Company, a corporation, formed and organized un-

der the laws of the State of Illinois, and that said cor-

poration had been in the actual possessions of said

claims until the first day of January, 1905, and

claiming its possessory rights thereto by virtue of

such locations and mesne conveyances to it, and in

connection herewith defendants aver that said

Whalen Consolidated Copper Mining Company on

said first day of January, 1905, was still the owner

of, in the possession of and entitled to the possession

of all the said claims described in said bill of com-

plaint. Defendants deny that during the year 1901

or during any other year of its said ownership, the

said Whalen Consolidated Copper Mining Company

did not do or cause to be done any labor or make any

improvements upon either or any of said mines as re-

quired by the mining laws of Congress or the laws

of the State of Nevada, whereby the said land be-

came forfeited to the United States of America and

was open and free to relocation by any one. On the

contrary, defendants aver that said Whalen Consoli-

dated Copper Mining Company did cause labor and

improvements to be made on each and every of said

mining claims described in said bill of complaint

during the said year 1901, and during every year of

its said ownership, to the full amount of $100 upon

each and every of said mining claims, and that work

and improvements to the amount of over $100 was
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done and performed on each and every of said min-

ing claims during said 3"ear 190-1, and during every

year of its said ownership, and defendants furthei'

aver that said land, nor any thereof, became forfeited

to the United States, or subject to relocation by any

one.

XV. Defendants admit all the averments con-

tained in paragraph XY of said bill of complaint to

be true, except that they deny that the said sheriff's

certificate of sale is a cloud upon the title of com-

plainant to said mining claims described in the com-

plaint or any of them, and deny that said complain-

ant has any right, title or interest into said mining

claims described in said bill of complaint, or any of

them, or any part of any of them.

XVI. Defendant, Daniel Davies, admits that

after obtaining his said judgment against the Whal-

en Consolidated Copper Mining Company, on the

29th day of December, 1904, he did not do or cause

to be done any work upon smj of said mining claims,

but denies that by reason thereof, or for any other

cause, said mining claims or any of them, or any part

of them became forfeited or abandoned on the 31st

day of December, 1904, or at any other time or at all,

and said defendants deny that said claim, or any of

said claims, ever became abandoned, or ever were

abandoned by said Whalen Consolidated Copper

Mining Company, during its ownership, or by said

Daniel Davies, defendant, at any time or at all.

XVII. Said defendant, Daniel Davies, admits

that he claims title to each and every piece and par-

cel of land described in each of the notices of location
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described in the bill of complaint by virtue of the said

sheriff's certificate of sale executed and delivered

to him as set forth in said bill of complaint, and that

by virtue thereof he caused an injunction to issue

against complainant, as set forth in paragraph XVII
of said bill of complaint, and that said injunction re-

mains in full force and effect.

XVIII. Defendants admit all the averments con-

tained in paragraph XVIII of said bill of complaint

to be true, except that the execution of the deed there-

in referred to and delivery thereof will cause any

cloud upon the title of complainant to the property

described in said bill of complaint or any thereof,

and defendants deny that said complainant has any

right, title or interest into said i^roperties or any part

thereof.

XIX. Defendants admit the allegations con-

tained in paragraph XIX of said bill of complaint

to be true.

XX. As a further and separate defense to said

cause of action defendants aver: A. That at all

the times mentioned in said bill of complaint, and

for years prior thereto, one Charles Lay was the

general manager of the Whalen Consolidated Copper

Mining Compan}^, mentioned in said bill of com-

plaint, and that said Charles Lay directed and man-

aged the affairs of said corporation, with the consent

of his co-owners of the shares of its capital stock,

and that said Charles Lay, with the consent of his

said co-owners, and representing himself and said

co-owners, during the year 1904 conspired with

plaintiff, Sydney I. Wailes, to make the locations of
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the several mining claims described in the bill of

complaint on January 1, 1905, and that said at-

tempted locations and relocations of valid and exist-

ing locations of said mining claims, were made for

the purpose of defrauding and cheating said Daniel

Davies, defendant, out of the sum of money found

due him as set forth in said bill of complaint, in his

suit against the said Whalen Consolidated Copper

Mining Company, set forth in said bill of complaint,

and that said Charles Lay was at all said times a

director of the directors of said Company, and that

all his acts with reference to the management of the

affairs of said company and its properties was done

with the knowledge, consent and assent of the other

directors of said corporation during all said times,

and that said locations and relocations of said min-

ing claims and each of them, so attempted to be made,

were actually made, as matter of law for and on be-

half of the said Whalen Consolidated Copper Mining

Company, and result to the benefit of all of is stock-

holders, and that said stockholders and directors ex-

pect to derive benefit from said fraudulent trans-

actions and acts of said Charles Lay.

XXL As a further and separate answer to said

cause of action, and as plea of abatement thereof, de-

fendants aver

:

First. That on or about the 16th day of March,

1905, Daniel Davies, defendant herein, brought an

action against Sydney I. Wailes, complainant herein,

in the District Court of the Third Judicial District

of the State of Nevada, in and for Eureka county,

with reference to the same cause of action, and same
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subject matter and between the same parties, in

words and figures following, to wit

:

In the District Court of the Third Judicial District

of the State of Nevada, in and for Eureka

County.

DAN DAVIES,

vs.

SYDNEY I. WAILES,

Plaintiff,

Defendant.

Complaint.

Plaintiff complains of defendant and for his cause

of action alleges : 1. That on the 29th day of Decem-

ber, 1904, plaintiff herein obtained a judgment and

decree in the above-entitled court in favor of himself

and against the Whalen Consolidated Copper Min-

ing Company, a corporation, for the sum of $1,792.77,

or thereabouts, in U. S. gold coin.

2. That thereafter, to wit, on the 30th day of De-

cember, 190-1, an execution issued regularly out of

said court directed to the sheriff of Eureka County,

State of Nevada, commanding him to satisfy said

judgment out of the property of said Whalen Con-

solidated Copper Mining Company.

3. That thereupon, on the 31st day of Decembei,

1901, said sheriff levied upon the following mininj^

claims belonging to said Whalen Consolidated Cop

per Mining Company, and situate in Antelope Min-

ing District, Eureka County, State of Nevada, to wit

:

the "Prince of Wales," ''Copper Glance," "Ama-



58 Sydney I. Wailes vs.

zon," ''Blue Jay," Mine, "Copper Bolt," ''St. Dan-

nis" Mine, "Copper King" Mine, "Jefferson" Mine,

"Blackbird" Mine, "Daisy" Mine, "Copper Nut"

Mine.

4. That after advertising all of said mining

claims twenty da5"s or more, the sheriff of Eureka

County on the 18th day of February, 1905, sold at

public auction all the right, title and interest of said

Whalen Consolidated Copper Mining Company

therein, to each and all of said claims.

5. That at said sale plaintiff herein was the high-

est and best bidder and was by said sheriff declared

to be the purchaser thereof.

6. That said sheriff thereafter executed and de-

livered to ]3laintiff herein a sheriff's certificate of

sale of real estate, particularly describing said min-

ing claims enumerated in paragraph 3 of this com-

plaint.

7. Plaintiff alleges upon information and belief

that during the year 1904 and prior to the rendition

of said judgment on December 29, 1904, said Whalen

Consolidated Copper Mining Company had per-

formed, or there was done for the benefit of said

company, assessment work amounting to at least

$100 on each of said claims and amounting in the ag-

gregate to at least $1100 in all, for the purpose of

holding said claims.

8. Plaintiff is informed and believes and there-

fore alleges upon information and belief that at the

time of said sale on the 18th day of February, 1905,

said Whalen Consolidated Copper Mining Company
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was the owner of said mining claims; that plaintiff

herein acquired all the right, title and interest of the

judgment debtor thereto, and that he is now the

owner of said claims subject only to the right of re-

demption of said Whalen Consolidated Copper Min-

ing Company.

9. Plaintiff further alleges on information and

belief that on or about the day of January, 1905,

one Sydney I. Wailes, the defendant herein, by his

servants, agents and employees, entered upon the

mining claims enumerated in paragraph 3, and

posted notices of location thereon, and attempted to

relocate said claims in his own name.

10. That the said entry of defendant and of his

agents, servants and employees, were against the will

and without the consent of plaintiff.

11. Plaintiff alleges on information and belief

that defendant, his agents, servants and employees,

are now actively engaged in working said mining

claims; that they are depreciating the value of said

claims; that defendant, his agents, servants and em-

ployees are engaged in ''gutting" said claims; that

they are getting out ore intending to ship the same

beyond the jurisdiction of this court; that they are

not exercising proper care in the working of said

mines, and are removing earth and rock in such

quantities and from such places that the tunnels and

shafts will probably cave in ; that it will require the

expenditure of much labor and money to repair the

damage done to said underground workings.
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12. Plaintiff alleges on information and belief

that the counselors, agents, servants and employees

of the Whalen Consolidated Copper Mining Com-

pany are now pretending to act for said Sj^dney I.

Wailes; that said Wailes has conspired with said

counselors, agents, servants and emploj^ees to de-

fraud plaintiff of his interest in said mining claims

and to render nugatory the judgment of this court.

13. That plaintiff is unable to find any property

belonging to said Sydney I. Wailes within the juris-

diction of this court, and alleges on information and

belief that said defendant is insolvent and unable to

compensate plaintiff for any acts of trespass or to re-

spond in damages for any injury done plaintiif 's in-

terests in said property.

14. That said defendant in procuring and suffer-

ing to be done all of said acts set out in paragraph

11, in violation of plaintiff's rights, and if not re-

strained said acts will render the judgment of this

court ineffectual.

15. That defendant is a mere trespasser on said

mining claims ; that he has no right whatever to said

property, and that plaintiff is the conditional owner

of said claims, subject only to the right of redemp-

tion to be exercised by said Whalen Consolidated

Copper Mining Company.

16. That by reason of the acts on the part of the

defendant, hereinbefore complained of, plaintiff has

been greatly damaged, to wit, in the sum of $2,000.00.

Wherefore, plaintiff prays the judgment of this

Court

:
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First. That plaintiff be adjudged and decreed to

be the owner of said mining property enumerated in

paragraph 3, as against said defendant, and as

against every and all persons whomsoever.

Second. That plaintiff be adjudged entitled to the

possession of said claims and defendant be adjudged

a trespasser.

Third. That plaintiff be adjudged entitled to the

immediate and undisturbed possession of said min-

ing claims except as limited by the rights of said

Whalen Consolidated Copper Mining Company dur-

ing the period allowed by law for the redemption of

said property.

Fourth. For judgment against defendant for

damages in the sum of $2,000.

Fifth. For costs and disbursements.

Sixth. For such further relief as to the Court

shall seem just and equitable.

And plaintiff also prays that the Court grant an

injunction against the said defendant, enjoining him

and each of his agents, servants and employees from

digging and mining on said premises or any part

thereof, or in any manner trespassing upon or dam-

aging or injuring said premises, or in any manner

attempting to destroy damaging or injuring the

same, until the rights of the parties hereto are deter-

mined,
j

:

And that the Court immediately and without no-

tice grant a restraining order restraining defendant,

his agents, servants and employees, and each of

them, from in any manner trespassing uxoon or in-

juring or damaging said premises or any part there-
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of, pending the determination of the rights of the

parties to this suit.

And for such other and further relief as to the

Court may seem just and proper and for plaintiff's

costs herein. _

OTTO T. WILLIAMS,
Attorney for Plaintiff.

DANIEL DAYIES, Plaintiff.

State of Nevada,
,

County of Eureka,—ss.

Dan Davies, being first duly sworn, saj^s that he

is the plaintiff in the above-entitled action; that he

has heard read the foregoing complaint and knows

the contents thereof ; that the same is true of his own

knowledge except as to the matters stated therein on

his information and belief, and as to those matters

that he believes it to be true.

DANIEL DAVIES.

Subscribed and sworn to before me this 15th day

of March, 1905.

[Seal of Court] J. H. HOEGH,
County Clerk.

That on said complaint the following injunction

was duly issued and served, and is now in force and

eneci: •„• ?- i:i.,4i'iii:i^<' Ss-^'m^
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In the District Court of the Third Judicial District

of the State of Nevada, in and for Eureka
County.

DAN DAVIES,

vs.

SYDNEY I. WAILES,

Plaintiff,

Defendant.

Injunction—Order.

The plaintiff in the above-entitled cause, having

commenced an action in the above-entitled court,

against the above-named defendant, and having

prayed for an injunction against the said defendant

requiring him to refrain from certain acts in said

complaint and hereinafter more particularly men-

tioned, on reading the said complaint in said action

duly verified by the oath of said plaintiff, and it sat-

isfactorily appearing to me therefrom that it is a

proper case for an injunction and that sufficient

grounds exist therefor, and an undertaking having

been given, approved, and as required by me, in the

sum of one thousand dollars gold coin of the U. S.

;

It is hereby ordered by me, Peter Breen, the Judge

of said Third Judicial District Court, that until fur-

ther order in the premises, you, the said Sydney I.

Wailes, and all of your servants, counselors, attor-

neys, agents, and employees, and all others acting in

aid or assistance of you, and each and every of you,
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do absolutely desist and refrain from entering upon

the land and premises, or any part thereof, described

in said complaint, and from digging holes in the

ground of said premises, and from said mining

claims, or removing ore or earth or rocks therefrom,

or from caving in said shafts and tunnels, or from

removing and shipping ore from said mines, and

from committing any waste or nuisance whatever on

said mining clamis and premises.

To Sydney I. Wailes, defendant, and to his ser-

vants, counselors, attorneys, agents and employees,

and all others acting in aid and assistance of said

Sydney I. Wailes.

PETER BREEN,
District Judge.

Done in oxDen court this 16th day of March, 1905.

Second. That to said complaint and injunction

defendant duly appeared and answered in words and

figures following, to wit

:

In the Third Judicial District Court of the State of

Nevada, in and for the County of Eureka.

DANIEL DAVIES,
Plaintife,

vs.

SYDNEY I. WAILES,
Defendant.

Answer.

The above-named defendant, Sydney I. Wailes,

again appears herein and in answer to the complaint

of plaintiff filed herein, denies

:

That during the year A. D. 1904, or prior to the

rendition of the judgment alleged in said complaint,
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to wit, December 29, 1904, A. D., the Whalen Con-

solidated Copper Mining Company had performed,

or that there was done for the benefit of said com-

pany assessment work amounting to at least $100 on

each or any of said claims described in said com-

plaint, or amomiting in the aggregate to at least

$1,100 in all, or any sum of money whatsoever, for

the purpose of holding said claims.

Defendant further denies that at the time of the

alleged sheriff's sale of said property, to wit, Feb-

ruary 18th, 1905, A. D., said Whalen Consolidated

Copper Mining Company was the owner of said min-

ing claims or either of them ; denies that plaintiff ac-

quired an}^ right, title or interest in or to said mining

claims or either of them by reason of his purchase

thereof or otherwise, and further denies that he is

the owner of said claims or either of them subject

only to the right of redemption of said Whalen Con-

solidated Consolidated Copper Mining Company.

Defendant further denies that on the day of

January, A. D., 1905, he, by his servants, agents or

employees, attempted to relocate said mining claims

or either of them,, but in this behalf avers that on the

1st day of January, A. D. 1905, he, under and. by vir-

tue of the mining laws of the United States of Amer-

ica, and in compliance with the laws of the State of

Nevada relating to and governing the location of

mining lode claims, said mineral lands being oi^en for

relocation, exploration and purchase, did relocate

the same by putting notices of location on eacli of

said claims ; by erecting and building monuments of

the size and length and markings at the place and
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places required by the statutes of said state of Ne-

vada, defining the boundaries of each of the claims

so relocated by hini, by doing the necessary work of

the dimensions and character required by said stat-

ute, within ninety days after the posting of said no-

tices ; by recording with the County Recorder of Eu-

reka County his certificate of location of each of his

said claims so relocated (there not being any Mining

Recorder in said Mining District), within ninety

days after the date of posting the location notice as

aforesaid, which certificate of location contained all

the provisions required by the Legislative Act of the

State of Nevada relating to the location, relocations,

etc., of mining claims, approved March 16th, A. D.

1897, and the Act amendatory thereof, approved

March 20th, 1901, A. D., whereby he became the

owner and holder of each of said claims; that ever

since said first day of January, A. D. 1905, he has

been and now is in the actual possession of each of

said claims holding, claiming and working the same

by virtue of such relocation.

Defendant denies that by reason of any work done

or being done or caused by him to be done on either

of said claims has depreciated or can depreciate the

value thereof; denies that he or his agents, servants

or employees are engaged in gutting or in any man-

ner injuring said mines or either of them ; denies that

he is not exercising proper care in the working of

said mines; denies that he is removing earth and

rocks in any quanties or from such place or places

that the tunnels or shafts or anv of such tunnels or
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shafts will probably or at all cave in; denies that it

will require the expenditure of labor or money to re-

pair the damage done to said underground or any

workings of said mines or either of them.

Defendant avers that any ore extracted from said

mines he intended to ship was for the purpose of re-

duction to ascertain the real value thereof, so as to

determine whether the continuous work therein

would prove profitable, and not for the purpose of

depriving any person whomsoever of any rights he

might have. -.i j-i.

Defendant denies that he has conspired with he

counselors, agents, servants and employees of the

Whalen Consolidated Copper Mining Company or

either of them to defraud plaintiif or -y Pjo-^

Ms interest of said mining clam^ or eithe o them,

or to render nugatory the said judgment of this court,

and further denies that the counselors, agen s ser-

vants and employees of said Whalen Consohdated

Copper Mining Company or either of them are now

acting for him; and further denies that he is msol-

vent or unable to compensate plaintiff or to respond

for any damage or injury he may sustain by reason

of the acts done or that may be done by him m and

upon said property ; denies that any acts done by him

in or upon said property or either of said claims is

or will be in violation of plaintiff's rights, or that the

same will render the judgment of the plaintiff in-

effectual; denies that he is a trespasser upon said

mining claims or either of them ; denies that he has no

right whatever to said property ; denies that plaintiff

is owner or conditional owner of said claims, subject
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to the right of redemi3tion to be exercised by said

AVhalen Consolidated Copper Mining Company; de-

nies that hj reason of any act or acts done by him in

or upon said property or any part thereof the plain-

tiff has been damaged in the sum of two thousand

dollars, or in any sum whatever.

Wherefore, the defendant prays that the com-

plaint of plaintiff may be dismissed ; that the injunc-

tion granted herein may be dissolved and that he may
have judgment for his costs of this action.

HENRY K. MITCHELL,
Attorney for Defendant,

105 Larkin Street, San Francisco, California.

Third. That said cause last pleaded concerns

identically the same properties mentioned in the bill

of complaint herein and each of them, and that said

cause is still pending in said District Court of the

Third Judicial District of the State of Nevada, in

and for Eureka County, and untried and undeter-

mined, and ready for trial, and that said cause is be-

tween the same parties and same cause of action and

subject matter in every essential particular; and that

the restraining order or injunction heretofore issued

by this Court (though issued unawares of the suit

pending in the State Court) is m conflict with the in-

junction issued out of said State Court, which said

last named injunction or restraining order is now in

full force and effect, and was in full force and effect

at all the times mentioned in the bill of coanplaint on

file herein.

Fourth. That defendant, Daniel Davies, is en-

titled to a deed of the properties described m the bill
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of complaint from defendant W. H. Sweeney. That

to preserve said properties and the right thereto in

said defendant, Daniel Davies, $100 worth of worlc

and labor and improvements must be performed

upon each and every of said claims during the year

1905, and that said defendant, Daniel Davies, desires

to have such work, labor and improvement per-

formed upon each and every of said claims. That

said complainant, Sydney I. Wailes, interferes and

prevents, and threatens to interfere with and prevent

said Daniel Davies, defendant, from entering into

and upon any of said mining claims for any purpose

whatever, and particularly for the purpose of per-

forming the work, labor and improvement necessary

to be performed upon each of said mining claims in

order to hold the same under the laws of the United

States, generally called yearly assessment work.

And these defendants deny all and all manner of

unlawful combination and confederacy wherewith

they may be by the said bill charged, without this,

that there is any other matter, cause or thing in the

said plaintiff's said bill of complaint contained, ma-

terial or necessary for these defendants to make an-

swer to, and not herein or hereby well and sufficiently

answered, confessed, traversed, and avoided or de-

nied is true to the knowledge or belief of these defend-

ants; all of which matters and things these defend-

ants are ready and willing to aver, maintain and

prove, as this Honorable Court shall direct, and hum-

bly pray to be hence dismissed with their reasonable

costs and charges in this behalf most wrongfully

sustained. And these defendants further pray that



70 Sydney I. Wailes vs.

the injunction heretofore issued in said cause be dis-

solved; and these defendants further pray, alter-

nately, and as an alternate prayer, that if this Honor-

able Court cannot within the law, dismiss the said

action, that an order be made abating the said action,

pending the result of the action herein pleaded as

pending in the Third Judicial District Court of the

State of Nevada, in and for Eureka County, and

these defendants further pray for such other and

further relief as they may be equitably entitled to.

ALFRED CHARTZ,
Counsel for Defendants.

State of Nevada,

County of Eureka,—ss.

Daniel Davies makes solemn oath and says: I am
one of the above-named defendants, and the princi-

pal defendant named in said action. So much of the

foregoing answer as concerns my own acts and deeds

is true to the best of my knowledge ; and so much

thereof as concerns the acts or deeds of any other

person or persons I believe to be true.

DANIEL DAVIES.

Subscribed and sworn to before me this 21st day

of September, 1905.

[Seal] J. N. HOEGH,
County Clerk, Eureka Count}^ Nevada.

[Endorsed] : No. 814. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies, et

al., Defendants. Answer. Filed September 25th,
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1905. T. J. Edwards, Clerk. Alfred Cliartz, Attor-

ney for Defendants.

I7i the Circuit Court of the United States in and for

the Ninth Circuit, District of Nevada.

SYDNEY I. WAILES,
Complainant.

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada,

Defendants.

Notice of Motion for Leave to File Supplemental Bill

of Complaint and Supplemental Bill Attached

Thereto.

To Alfred Chartz, Counsel for Defendants

:

You will take notice that the above-named com-

plainant will, on the next rule day of the above-

named court, on the opening of court on that day, or

as soon thereafter as the same can be heard move

said court at its courtroom in the city of Carson,

Ormsby County, Nevada, for leave to file a supple-

mental bill of complaint herein, a copy of which is

hereby served upon you.

You will further take notice that said complain-

ant will at the same time and place move said Court

for a restraining order against said defendant Daniel

Davies, his agents, servants and employees, as prayed

for in said supplemental bill. Said application will

be made upon the original complaint, affidavits of
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Olney Leigliton and M. W. Shaw, on file with the

Clerk of said court, and the supplemental bill here-

with served upon you.

Oct. 25, 1905.

Yours respectfully,

HENEY K. MITCHELL,
Complainant's Solicitor.

105 Larkin St., S. F.

In the Circuit Court of tlie United States in and for

the Ninth Circuit, District of Nevada.

SYDNEY I. WAILES,
Complainant,

TS.

DANIEL DAYIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada,

Defendants.

Supplemental Bill.

To the Judges of the Circuit Court of the United

States, Ninth Circuit, District of Nevada

:

Now comes the above-named complainant, and by

leave of the Court first had and obtained files this

his supplemental bill of complaint and respectfully

shows to this Court : That by the original bill of com-

plaint filed in this case, the complainant seeks to

quiet the title to the following named mines, situate<l

in the Antelope Alining District, county of Eureka,

State of Nevada, namely: "The Sydney," "The

Victoria," "The Robert," "The Lee," "The War-
ren," "The Raymond," "The Brenan," "The Mor-
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ris," ''The Ritner," "The Ml Desperandum, " "The
Daniel," each of which said mining claims are more
particularly described in said original bill of com-

plaint, to which reference is hereby made for a more
full and perfect description; that by said original

bill of complaint complainant sought and obtained a

restraining order of this court restraining the de-

fendant William H. Sweeney, sheriff of the county

of Eureka, from executing a sheriff's deed to the de-

fendant Daniel Davies, of the property or any part

thereof, described in said original bill of complaint,

and restraining the said Daniel Davies from accept-

ing and receiving such deed, all of which facts more

fully appear in said original bill of complaint and

the restraining order issued, to which reference is

hereby made; that said bill of complaint and re-

straining order was duly served on each of said de-

fendants on tlie 9th day of August, A. D. 1905 ; that

afterwards, to wit, on the 25th day of September, A.

D. 1905, said defendants duly filed with the Clerk of

this court their answer and plea in abatement.

Your orator further represents : That since the 1st

day of January, A. D. 1905, he has been in the actual

possession of each of said mining claims as owner,

and until the time hereinafter stated remained in the

quiet and peaceable occupancy and possession there-

of ; that on the 10th day of October, A. D. 1905, the

said defendant, Daniel Davies, without right and

against the express will or consent of this plaintiff,

with his agents, servants and employees, wrongfully

and unlawfully, entered into and encroached upon
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that certain mine heretofore described, known as and

called the ''Victoria," and commenced to dig and ex-

cavate the earth in said mine contained ; that the said

defendants again on the 11th day of October, A. D.

1905, with his servants and employees entered into

and encroached upon said mine and dug u}) and ex-

cavated the earth therein, and threatened to continue

daily to enter into and encroach upon said mine, and

to dig up and excavate the earth therein.

Your orator further represents: That to presence

and protect his said property and to maintain his

rights therein, he was compelled to and did properly

institute suit against the said Daniel Davies in the

District Court of the 5th Judicial District in and for

the County of Hmnboldt, State of Nevada, to re-

strain and enjoin said defendant, Daniel Davies, his

servants, agents and emj^loyees, from entering into

or encroaching upon said mine at all ; that said Court

did on the 17th day of October, A. D. 1905, cause and

direct to be issued an injunction restraining and en-

joining said defendant Daniel Davies, his servants,

agents and employees, from entering into or en-

croaching upon said mine at all, until the further

order of said Court; that said injunction was issued

and duly served upon said defendant, Daniel Davies,

on the 19th day of October, A. D. 1905, and still is in

full force and effect.

Your orator further shows: That said Daniel

Davies did in obedience to said writ of injunction re-

frain from entering into or upon said mine "Vic-

toria,
'

' but against the will and consent of complain-

ant, on the following day did, with and by his ser-
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vants, agents and employees, wrongfully and unlaw-

fully, enter into and encroach upon two other of said

mines hereinbefore named, known as and called the

''Syndey" and the "Warren," and did commence

to dig up and excavate and displace the earth therein

from its natural state and place, and threatens to

continue to enter into and encroach upon each of said

mines daily, notwithstanding the express commands
of complainant not so to do, and to continue to dig

up and excavate and displace the earth therein from

its natural place and state.

Your orator further shows that the several mines

hereinabove named are adjacent and contiguous, tlie

same being a group of mines ; that the said defendant,

Daniel Davies threatens, as complainant is informed

and believes and therefore charges, to enter into and

encroach upon each of said mines and to dig up and

excavate the earth therein, and will unless restrained

by the equitable interposition of this Court, enter

into and encroach upon each of said mines from

which he is not expressly prohibited, whereby com-

plainant will be put to vexatious and oppressive liti-

gation and a multiplicity of suits, and will suffer

great wrong and injury and damage.

Your orator further shows that the said Daniel

Davies is insolvent and unable to respond in damages

for the wrongs and injuries done and threatened to

be done by him.

Your orator therefore prays that a restraining

order ma}^ be issued herein directed to said defend-

ant Daniel Davies and to his employees, servants and

agents, restraining and enjoining them and each of
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them from entering into or encroacMng upon, in any

manner, either of the mines hereinabove named, par-

ticularly described in the original bill of complaint,

or any part thereof, until the further order of this

Court, and that such order may be continued until

the determination of the matters herein, when the

same may be made perpetual, and that he may re-

cover the damages sustained by means of the wrong-

ful acts complained of herein, besides his costs of

this action, together with such other and further re-

lief as to this Court may seem just and equitable.

HENRY K. MITCHELL,
Coinplainant's Attorney,

105 Larkin St., S. F.

State of California,

City and County of San Francisco,—ss.

Henry K. Mitchell, being duly sworn, says: That

he is an attorney and counselor at law and is the at-

torney in fact and solicitor of the above-named com-

plainant in this case ; that said complainant is a non-

resident of the State of Nevada, and is not now with-

in said state. Affiant further says that he is well

acquainted with the facts alleged in this supple-

mental bill of complaint; that he has read said sup-

plemental bill and knows the contents thereof, and
that the same is true of his own knowledge, except as

to those matters therein stated on his information

and belief, and as to those matters he believes it to

be true.

HENRY K. MITCHELL.
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Subscribed and sworn to before me, this 25th day

of October, A. D. 1905.

[Seal] J. A. SCHAERTZER,
Deputy Clerk U. S. Circuit Court, Northern District

of California.

[Endorsed] : No. 814. In the Circuit Court of the

United States in and for the Ninth Circuit, District

of Nevada. Sydney I. Wailes, Complainant, vs.

Daniel Davies, et al., Defendants. Notice and Sup-

plemental Bill. Filed December 18, 1905. T. J.

Edwards, Clerk.

Affidavit of M. W. Shaw.

State of Nevada,

County of Eureka,~ss.

M. W. Shaw, being duly sworn, deposes and says

that his age is 42 years ; that since May, 1904, he has

been a resident of Camp Irving, which adjoins the

mines formerly belonging to the Whalen Consoli-

dated Copper Mining Company and known by the

following names: The ''Prince of Wales," the "Cop-

per Glance," the "Amazon," the "Blue Jay," the

"Copper Bolt,"' the "St. Dennis," the "Black Bird,"

the "Jefferson," the "Copper King," the "Daisy,"

the "Copper Nut." That he is a white male citizen of

the United States ; that he is well acquainted with the

several claims named above, having lived within a

mile and a half of each of them for more than eight

months, and he knows well their boundaries, and he

knows that from May, 1904, to Dec. 31, 1904, there

was no w^ork done on either of the said claims named
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above by the Wlialen Consolidated Mining Company

or any agent or stockholder for the same, and such

work could not have been done in that time without

his knowledge.

M. W. SHAW.
Witness: OLNEY LEIGHTON.

Subscribed and sworn to before me this seven

teenth (17) day of February, 1905.

[Seal] H. F. GOLDING,

Kotary Public in and for Eureka County, State of

Nevada.

Kecorded at the request of S. I. Wailes, Feby. 17,

A. D. 1905, at 15 mins. past 2 P. M.

WM. SPINNER,
County Recorder.

State of Nevada,

County of Eureka,—ss.
'

I, Wm. Spinner, County Recorder and ex-officio

Auditor and Mining Recorder, in and for said

county, do hereby certif}^ that the above and fore-

going is a correct and true co]3y of the original mat-

ter thereof, which now remains in my office at Eu-

reka, county and State aforesaid, in book C of Mis-

cellaneous, page 165.

In testimony whereof, I have hereunto set my hand

and affixed my official seal, at office iji the town of

Eureka, this 7th day of August, A. .1). 1905.

[Seal]

'

WM. SPINNER,
Countv Recorder.
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[Endorsed] : No. 814. U. S. Circuit Court, Dis^

trict of Nevada. Sydney I. Wailes vs. Daniel Davies,

et al. Affidavit of M. W. Shaw. Certified Copy.

Filed by Leave of Court August 9th, 1905. T. J.

Edwards, Clerk.

Affidavit of Olney Leighton.

State of Nevada,

County of Eureka,—ss.

Olney Leighton, being duly sworn, deposes and

says that he is twenty-one years of age ; that for the

past two years he has been a resident at the camp

known as "Camp Irving," which is adjoining the

mines fonnerly belonging to the Wlialen Consoli-

dated Copper Mining Company and the claims and

boundaries and names of each and every one are well

known to him. The names are as follows: The

"Prince of Wales," the "Blue Jay," the "Amazon,"

the "Copper Glance," the "Copper Bolt," the St.

Dennis," the "Black Bird," the "Jefferson," the

"Copper King," the "Daisy," the "Copper Nut;"

that he is a white male citizen of the United States

and has for more than two years lived adjoining the

said claims formerly belonging to the Whalen Con-

solidated Copper Mining Company, and there has

been no work done on said mining claims above

described as aforesaid, during the year 1904, either

by the said Whalen Consolidated Copper Mining

Compan}^ or any agent or stockholder of the same;

there could not any work have been done on said

property without my knowledge during the year

1904. The deponent further says that his occupation
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for the past three years has been that of a miner and

as such he has been employed.

OLNEY LEIGHTON.
Witness: M. W. SHAW.

Subscribed and sworn to before me this seven-

teenth (17) day of Februarj^ A. D. 1905.

[Seal] H. F. GOLDEN,
Notary Public in and for Eureka County, State of

Nevada.

Recorded at the request of S. I. Wailes Feby. 17,

1905, at 15 minutes past 2 P. M.

WM. SPINNER,
County Recorder.

State of Nevada,

County of Eureka,—ss.

I, Wm. Spinner, County Recorder and ex-officio

Auditor and Mining Recorder in and for said county,

do hereby certify that the above and foregoing is a

correct and true copy of the original matter thereof,

which now remains in my office at Eureka, county

and State aforesaid, in book C of Miscellaneous, page

166.

In testimon}^ whereof, I have have hereunto set my
hand and affixed my official seal at office in the town

of Eureka this 7th day of Augiist, A. D. 1905.

[Seal] WM. SPINNER,
County Recorder.

[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S}' dne}^ I. Wailes vs. Daniel Davies,

et al. Affidavit of Olney Leighton. Certified Copy.
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Filed by Leave of Court, August 9th, 1905. T. J.

Edwards, Clerk.

In the Circuit Court of the United States in and for

the Ninth Circuit, District of Nevada.

SYDNEY I. WAILES,
Complainant,

VS.

DANIEL DAVIES and WILLIAM H.

SWEENEY, Sheriff of the County of Eureka,

State of Nevada,

Defendants.

Notice of Motion to Take Answer and Plea Off

of the Files.

To the Above-named Defendants and Alfred Chart?.,

Defendants' Counsel:

You will take notice that Sydney I. Wailes, the

above-named complainant, will on the next rule day

of said court, at its courtroom in the city of Carson,

Ormsby County, Nevada, on the opening of court on

that day, or as soon thereafter as counsel c^^n be

heard, wiove said Court to take off the files of said

court the answer and plea, heretofore filed herein by

said defendants.

Said motion will be based upon the bill of com-

plaint of complainant and the answer and plea of

defendants, and made upon the grounds,

—

a. That said answer and plea or answer or plea

are not made as required by nor in compliance with

the provisioij^ of the rules of practice for for courts

of equity of tii© Unjited States.
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b. That the verification and certificates required

hy said rules are not made, either in said answer or

plea.

c. That said answer and plea are not sworn to be-

fore an officer authorized to administer oaths.

Oct. 25, 1905.

Yours respectfully,

HENRY K. MITCHELL,
Complainants' Solicitor.

[Endorsed] : No. 814. In the Circuit Court of

the United States in and for the Ninth Circuit, Dis-

trict of Nevada. Sydney I. Wailes, Complainant,

vs. Daniel Davies, et al.. Defendants. Notice of Mo-

tion to Take Answer and Plea Off of the Files.

Filed October 26, 1905. T. J. Edwards, Clerk.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada,

No. 814.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H.

SWEENEY, Sheriff of the County of Eureka,

State of Nevada,

Defendants.

Opinion on Motion to File Supplemental Bill, etc.

Plea in abatement interposed by Davies, viz., pen-

dency of suit by Davies vs. Wailes, in State Court.
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Motion of complainant for leave to file supple-

mental bill, and for a restraining order.

HENRY K. MITCHELL, for Complainant.

ALFRED CHARTZ, for Defendants.

HAWLEY, District Judge (Orally). AVithout

discussing the several questions argued by the re-

spective counsel, my conclusion is, after an examina-

tion of the pleadings in the case of Davies vs. Wailes,

and of the pleadings herein, and the facts presented

in this case, that this Court has jurisdiction to pro-

ceed, hear and determine the questions raised herein,

notwithstanding the pendency of the action of Davies

vs. Wailes in the State court. The relief sought by

complainant herein could not be obtained in the State

court under the averments of the complaint therein

filed. The proceedings are not of such a character as

to justify this Court in staying its hand until the trial

of the case in Eureka County. The plea interposed

herein, waiving all the preliminary objections raised

thereto, except as to its sufficiency, must be overruled.

The law is now w^ell settled that the pendency of a

prior suit in a State court cannot be pleaded in bar

to a suit in a federal court, even between the same

parties and involving the same issues.

Stanton vs. Embrey, 92 U. S. 548, 554;

Bunker Hill & S. M. Co. vs. Shoshone M. Co.

109 Fed. 504, 508, and authorities there cited.

The motion of the comjolainant to file a supple-

mental bill is allowed, and the further motion for a

restraining order, as asked for in the supplemental

bill, is hereby granted.
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[Endorsed] : No. 814. In the Circuit Court of

the United States, Ninth Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies, et

al.. Defendants. Opinion. Filed December 18, 1905.

T. J. Edwards, Clerk.

Order of Court Granting Leave to File Supplemental

Bill, &c., of date December 18, 1905.

SYDNEY I. WAILES
vs.

DANIEL DAVIES, et al.

Order Granting Leave to File a Supplemental

Bill, etc.

The motion for leave to file a supplemental bill

having been duly considered by the Court, it is now

ordered that leave is granted the complainant to file

a supplemental bill; and that the defendants be re-

strained, as therein prayed, until the further order

of this court.



Daniel Davies and William H. Sweeney. 85

In the Circuit Court of the United States in and for

the Ninth Circuit, District of Nevada, State of

Nevada. :. :j

No. 814.

SYDNEY I. WAILES,
Complainant,

YS.

DAXIEL DAYIES and WILLIAM II.

SWEENEY, Sheriff of the County of Eureka,

State of Nevada,

Defendants.

Restraining Order.

The supplemental bill of complaint having been

heretofore filed herein, leave of Court having been

first had and obtained so to do, and, after hearing

complainant's application for a restraining order as

prayed in said supplemental bill, notice of such appli-

cation having been dulv served on defendants' coun-

sel, and, the respective counsel having appeared and

submitted to the Court such motions after argument,

and, the Court, after due consideration of the matter

so submitted, to wit, on the 18th daj^ of December, A.

D. 1905, made and caused to be entered by the clerk

of said court, its order granting leave to file said sujd-

plemental bill and further ordered, good and suf-

ficient cause appearing therefor, its restraining order

issued, commanding and restraining the said de-

fendant, Daniel Davies, his servants, agents and ena-
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ployees from the further commission of the acts

complained of in said supplemental bill : Now, there-

fore, you, Daniel Davies, your servants, agents and

employees, are hereby commanded, restrained and

enjoined from entering into or upon, or in any man-

ner encroaching upon either of the mining claims

named in said supplemental bill, to wit: "The Syd-

ney," "The Victoria," "The Robert," "The Lee,"

"The Warren," "The Rajnuond," "The Brenan,"

"The Morris', "The Ritner," "The Nill des Per-

andum/^ "The Daniel," each of which said mining

claims are more particularly described in the original

bill of complaint filed herein, and heretofore served

upon you, to which reference is hereby made for a

more full and perfect description, or, in any manner

interfering with or disturbing complainant in his

right thereto until the further order of this Court, at

your peril.

Dated at Carson this 23d day of December, A. D.

1905.

THOMAS P. HAWLEY,
Judge.

State of Nevada,

County of Eureka,—ss.

Angelo Florio, being duly sworn, says that he is a

white male citizen more than eighteen years of age;

that he personally served on Daniel Davies at the

town of Eureka, county aforesaid, the foregoing re-

straining order, by delivering to him at that time

and place a copy of said order.

A. C. FLORIO.
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Subscribed and sworn to before me this 17th day

of January, 1906.

[Seal] WM. SPINNER,
County Record.

[Endorsed] : No. 814. In the Circuit Court,

Ninth Circuit, District of Nevada. Sydney I.

Wailes vs. Daniel Davies, et al. Restraining Order.

Filed January 19, 1906. T. J. Edwards, Clerk.

In the Circuit Court of the United States in and for

the Ninth Circuit, District of Nevada.

IN EQUITY.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H.

SWEENEY, Sheriff of Eureka County, State

of Nevada,

Defendants.

Stipulation Relative to Depositions.

It appearing to our satisfaction that the stipula-

tion heretofore entered into by us relating to the tak-

ing of depositions in the above cause before the

county clerk of Cook county, Illinois, cannot be ex-

ecuted by him, and being desirous of having such

depositions taken at an early date, we did by telegram

on the 8th day of February, 1906, authorize and em-

power our respective attorneys at Chicago, to wit, W.

M. Flook, for complainant, and Roger L. Foote, for
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defendants, to select a notary public in and for said

count}^ of Cook, before whom said depositions might

be taken, as fully to all intents and purposes as

though such notary public had been originally named

in the stipulation heretofore made by and between us

for the taking of such depositions. Xow, therefore,

we do hereby stipulate that any and all depositions

taken before the person selected by said Flook and

Foote shall be as valid and used on the trial of this

cause, subject to all the terms and conditions named

in our original stipulations as though such notary

public had been named therein in the place and stead

of the county clerk of Cook county.

Eureka, Feb. 8, 1906.

HENEY K. MITCHELL,
Complainant's Atty.

ALFRED CHARTZ,
Attorney for Defendants.

[Endorsed] : Xo. 814. In the Circuit Court of

the United States, Ninth Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies, et

al.. Defendants. Stipulation. Filed Febmary 12,

1906. T. J. Edwards, Clerk.

Minutes of Trial, Commencing April 25, 1907.

SYDNEY I. WAILES

vs.

DANIEL DAYIES et al.

This cause coming on regularly for final hearing

this day, Mr. Henry K. Mitchell appears as the so-

licitor for complainant; Mr. Alfred Chariz, for the
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respondents. The solicitors stated that they desired

to have the case reported,—no reference being made

as to terms or the apportionment of expense—per

diems and transcriptions. The complaint and

answer having been read the solicitor for complain-

ant read in evidence the depositions on file herein of

Geo. W. Leighton, Warren S. Kilmer, S. H. Griffin,

Wm. M. Flook, Sydney I. Wailes, Robert L. Benson

and Charles Lay, and thereupon complainant rested

his case in chief. On motion of Mr. Chartz it is or-

dered that the depositions taken on behalf of re-

spondents be published and filed, and the same were

then read in evidence by Mr. Chartz, to wit, the dep-

ositions of T. A. Burdick, J. E. Norris, J. S. Mackay
and F. C. Lewis ; also the stipulation attached to said

depositions.

At this stage of the hearing the matter was con-

tinued for the day.

Minutes of Trial, April 26, 1906.

SYDNEY I. WAILES

vs.

DANIEL DAVIES, et al.

The same solicitors being present, Mr. Chartz, the

solicitor for defendants introduced exhibits Nos. 1, 6,

7, 8, 9, 11, 10, 12, 5, 13, 14, 15, 16 and 17, which ex-

hibits are on file herein; and called as witnesses M.

W. Shaw and Daniel Davies, each of whom testified,

being first duly sworn.

In connection with the cross-examination of the

witness, Shaw, the affidavit of the witness, which is
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filed and designated as complainant's No. 1, was in-

troduced by complainant.

Minutes of Trial, April 27, 1906.

SYDNEY I. WAILES
vs.

DANIEL DAVIES, et al.

Now on this day Mr. Cliartz, solicitor for respond-

ents, introduced in evidence on their behalf, the

opinion of this court rendered and filed January 6,

1904, in case No. 753 (Whalen Con. Copp. Co. v.

Whalen), which is marked Defendants' Exhibit No.

18. Here the testimony closed. Thereupon the so-

licitor for complainant made a formal motion to

strike out all the testimony of the respondents, and

proceeded to argue the same in connection with the

general argument of the cause ; and the cause having

been fully argued by counsel was submitted and

taken under advisement.

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES,

Defendant.

Stipulation Relative to Taking of Depositions.

It is hereby stipulated and agreed by and between

the above-named parties by their respective at-

torneys, that the depositions referred to in the at-
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tached stipulation may be taken before John Ritcliie,

a notaiy public in and for the county of Cook and

State of Illinois, at room 1505 First National Bank

Bldg., in the city of Chicago and State of Illinois.

Said depositions to commence at ten o'clock A. M.,

on the 26th day of February, 1906. It is further

agreed that no objections to the manner or form of

taking said depositions or to the competency or rel-

evancy of any testimony or evidence, either direct or

cross, need be made at the the taking thereof, but all

such objections may be made at the time of the trial

in accordance with the stipulation hereto attached.

R. L. FOOTE,
Defts. Attorney.

W. M. FLOOR,
Complts. Attorney.

[Notarial Seal] JOHN RITCHIE,
Notary Public,

Cook County, 111.

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and W. H. SWEENEY, Sheriff

of Eureka County, Nevada,

Defendants.

Stipulation Relative to Taking of Depositions.

It is hereby stipulated and agreed by and between

the above-named parties that either party may take
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the depositions of any and all witnesses he may desire

before and by the clerk of Cook county, state of Illi-

nois, at his office at any time between the first day

of February and the 15th day of March, 1906, and

that said depositions when taken may be used on the

trial of this cause as fully and to all intents and pur-

poses as though regularly taken and in full compli-

ance with the rules of this court. Said depositions

may be taken either by question and answer or in

narrative form, subject to all legal exceptions to be

taken on the trial. It is further agreed that the

depositions so taken shall not in any manner prevent

either party from introducing further and other tes-

timony on the trial of said cause, and that either

party may introduce oral and documentary evidence

on the trial of said cause, or before said clerk. It is

further stipulated and agreed that either party may

take the deposition of any witness, or introduce docu-

mentary evidence before John Hancock, Jr., a notarj/

public in and for the count}^ of Eureka, Nevada, and

residing at Eureka, Nevada, at his office at said Eu-

reka, Nevada, at any time within one week preceding

the trial of said cause, and that said depositions may
be used as fully to all intents and purposes as though

regularl}^ taken in full compliance with the rules of

this court, and may be taken in narrative form or by

questions and answers. It is further agreed that the

depositions so taken shall not in any manner prevent

either party from introducing further and other

testimony on the trial of said cause, and that either

party may introduce oral or documentary evidence

on the trial of said cause or before said notary. It
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is further stipulated that the commencement for the

taking of such testimony either before the clerk or

notary above named shall commence on the 8th day

of February, A. D. 1906. It is further stipulated

and agreed that the clerk of this court may immedi-

ately place said cause on the trial calendar of this

court. '

Dated, January 19, 1906.

HENRY K. MITCHELL,
Attorney for Complainant.

ALFRED CHARTZ,
Attorney for Defendants.

In the Circuit Court of the United States in and for

the Ninth Circuit, District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H.

iSWEENEY, Sherife of the County of Eu-

reka, State of Nevada,
' Defendants.

Notary Public's Certificate to Depositions.

State of Illinois,

County of Cook,—ss.

I hereby certify that on the tv^^enty-sixth day of

February, A. D. 1906, and on subsequent days to

and including the fifteenth day of March, A. D.

1906, before me, John Ritchie, a notary public in

aiid iox tJae coimty of Cook and State of Illinois, ^t
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room 1505, First National Bank Building, in tho

city of Chicago and State of Illinois, personally ap-

peared pursuant to the stipulations hereto annexed,

between the hours of ten A. M. and six P. M., S. H.

Griffin, Warren S. Kihner, Eaymond B. Price,

William M. Flook, George William Leighton, S. I.

Wailes, Robert L. Benson and Charles Lay, wit-

nesses for the complainant in the above-entitled

cause, and AYilliam M. Flook, Esquire, appeared as

counsel for complainant, and Roger L. Foots, Es-

quire, appeared as counsel for defendants, and the

said S. H. Griffin, Warren S. Kilmer, Rajanond B.

Price, William M. Flook, George William Leigh-

ton, S. I. Wailes, Robert L. Benson and Charles

Lay, being by me first duly cautioned and sworn

to testify the whole tiTith, and being carefully ex-

amined, deposed and said, as appears by the depos-

itions hereto annexed. And I further certify that

the said depositions were then and there reduced to

typewriting by me, and were, after they had been

reduced to tj^Dewriting, subscribed by the witnesses,

with the exception of the deposition of Raymond B.

Price, whose signature to his said deposition was

waived by agreement of counsel for the respective

parties ; and the same have been retained by me for

the purpose of sealing up and directing the same

to the clerk of the Court as required by law. And

I further certify that the reason why the said depo-

sitions were taken was that the said witnesses re-

side more than one hundred miles from Carson City,

Nevada, the place where this cause is to be tried.
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And I further certify that I am not of counsel or

attorney to either of the parties, nor am I inter-

ested in the event of the cause. And I further cer-

tify that the fee for taking said depositions, $101.50,

has been paid to me by the complainant, and the

same is just and reasonable.

In testimony whereof, I have hereunto set my hand

and official seal, at the city of Chicago, in the county

of Cook and State of Illinois, this fifteenth day of

March, A. D. 1906.

[Notarial Seal] JOHN RITCHIE,
Notary Public in and for Cook County.

Deposition of S. H. Griffin.

S. H. GRIFFIN, a witness called on behalf of

the complainant herein, and residing at Chicago,

Illinois, more than one hundred miles from the place

where this cause is to be tried, being duly cautioned

and sworn to tell the whole truth, and being care-

fully examined, deposes and says as follows:

Direct Examination by Mr. FLOOK.
Q. State your name. A. S. H. Griffin.

Q. Your age, occupation and residence.

A. I am thirty-five years of age ; I am an insur-

ance broker; I reside at 5246 Prairie Avenue, Chi-

cago, Illinois.

Q. What relation during the year, 1904, from

April until the end of the year, did you have with

the Whalen Consolidated Copper Mining Company?

A. The relation, in what way?

Q. Did you hold any office in that company?

Were you an officer of the company?
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A. Yes, sir; I might say I Avas duly elected an

officer of the company. There were no duties con-

nected with that office.

Q. What was the office? A. Secretary.

Q. Have you the record book of the company?

A. Yes, sir.

Q. Have you got it with you?

A. Yes, sir, I have the record of the meetings.

Q. Where is it?

A. Here it is (producing book).

Q. That is the record book of the Whalen Con-

solidated Copper Mining Company, is it?

A. Yes, sir.

Q. Mr. Griffin, it will be shown by other wit-

nesses that a stockholders' meeting was held in

March, 1904. I will ask you if, when that book was

turned over to you, the minutes of that meeting

were given to you?

A. No, sir, there were no minutes turned over to

me of that meeting.

Q. Of any meeting held at any time after this?

4., No, sir.

Q. Who delivered this book to you?

A. Mr. A. E. Baldwin.

Mr. FLOOK.—I introduce that book in evidence

as Complainant's Exhibit 1. (Which minute-book

is hereto annexed, marked by the notary ''Com-

plainant's Exhibit No. !")•

Q. Mr. Griffin, has there been, to your knowl-

edge, any meeting of the stackfcoiders or diy^toi'js
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of the Whalen Consolidated Copper Company since

the last meeting shown in that book?

A. Since Ai3ril, 1904—no, sir.

Cross-examination by Mr. FOOTE.

Q. Mr. Griffin, are yon a stockholder of the

Whalen Consolidated Copper Mining Company?

A. Yes, sir.

Q. How much do you hold ?

A. Five hundred shares.

Q. When did you purchase this stock—about

what time? Or was it prior to 1904?

A. Yes, sir.

Q. Do you still hold it?

A. Yes, sir. I have held it some five years, prob-

ably.

Q. Have you ever held any other office in this

company beside that of secretary?

A, No, sir.

Q. When were yoTi elected secretary?

A. In March, 1904.

Q. Were you present at that -meeting I

A. No, sir.

Q. Did you receive any notice of a meeting of

the stockholders to be held on the second day of

April, 1904? A. Yes, sir.

Q. Have you that notice ?

A. I think it was not in -writing.

Q. A personal notice ? A. Yes, sir.

Q. Do yon remember when it was given?

A. I do not.
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Q. Did you write the minutes appearing on page

not marked but following page 146 of the minute-

book? A. Yes, sir.

Q. Have you ever been out to the mines in Nev-

ada? A. No, sir.

Q. Are you acquainted with Charles Lay?

A. Yes, sir.

Q. As secretary of the company, can you tell

me how many shares of stock Charles Lay holds ?

A. I cannot. I do not know.

Q. Have you ever examined the stock book to as-

certain that fact? A. No, sir.

Q. Will the stock-book show that?

A. No, sir.

Q. Have you the stock-book in your possession?

A. Yes, sir.

Mr. FOOTE.—I will ask that it be produced here.

Q. Do you know Sydney I. Wailes, the complain-

ant in this suit? A. No, sir.

Q. Have you heard of him?

A. I have heard the name Wailes mentioned;

that is all.

Q. Have you in your custody the books of the

company showing receipts and expenditures during

1903, 1904 and 1905, or any of those years?

A. Not as late as that—no, sir.

Q. What books have you showing receipts and

expenditures? A. Back in 1898 and 1899.

Q. Where are the books for 1903, 1904 and 1905?

A. There weren't any books kept.
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Q. Have you ever received any money as secre-

tarj^ of the company, or had charge of any?

A. No, sir.

Q. Would your duties comprise the taking of

any money? A. No, sir.

Q. I will show you what purports to be a type-

written copy of a resolution passed by the board of

directors of the Whalen Consolidated Copper Min-

ing Company on April 2, 1904, purporting to be

signed by yourself as secretary, and ask you if that

is correct? (Handing witness document.)

A. It is all correct as far as I know, except the

date. I am not positive about the date.

Q. This certificate refers, then, to the meeting

the minutes of which appear on the page following

145 of the minute-book heretofore introduced?

A. I don't know what the numbers of the pages

are there.

Q. Where are the minutes of the meeting held

April 2, 1904?

A. I don't know. They were never turned over

to me.

Mr. FLOOK.—Excuse me, Mr. Foote, I think you

are mixed. You mean the meeting of the stock-

holders.

Mr. FOOTE.—I refer to this board of directors.

Mr. FLOOK.—That is right there in the book.

Mr. FOOTE.—Q. Were you present at this meet-

ing of the board of directors at which this resolution

was adopted?
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A. I was present at the meeting in Mr. Kilmer's

office—I wouldn't say what elate that was.

Q. What notice did you have of that meeting?

A. A verbal notice.

Q. When was it given? A. I don't know.

Q. Do you know what other notice was given to

the other directors?

A. I don't know, I am sure.

Q. Who were present at the meeting?

A. Mr. Flook, Mr. Kihner, Mr. Price, Mr. Whit-

ney and myself.

Q. Who were the directors of the company at

that time? A. Previous to that?

Q. No; the directors of the company at the time

of that meeting? A. You have got me.

Q. You don't know? A. No, sir.

Q. When was the last preceding stockholders'

meeting to this meeting of the board of directors ?

A. It was in January, preceding.

Q. Were the board of directors elected at that

meeting ?

A. t don't know. I wouldn't say without refer-

ring to the book.

Mr. FLOOK.—Mr. Griffin was not secretary at

that time.

The WITNESS.—I wasn't secretary at that time.

Mr. FOOTE.—Q. Did you ever have any con-

versation with Charles Lay in regar»i to the assess-

ment work done on the mines in Nevada during 1904 ?

A. I think so.
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Q. When and what was it ?

A. I don't know. I can't recall it now.

S. H. GRIFFIN.

Subscribed and sworn to before me, John Ritchie,

a notary public within and for the county of Cook

and State of Illinois, this twenty-sixth day of Feb-

ruary, 1906.

[Notarial Seal] JOHN RITCHIE,

Notary Public.

Deposition of Warren S. Kilmer.

WARREN S. KILMER, a witness called on be-

half of the complainant herein, and residing at Chi-

cago, Illinois, more than one hundred miles from

the place where this cause is to be tried, being duly

cautioned and sworn to tell the whole truth, and be-

ing carefully examined, deposes and says as follows

:

Direct Examination by Mr. FLOOK.

Q. State your name, age, residence and occupa-

tion.

A. My name is Warren S. Kilmer; I am forty-

eight years old ; I reside in Chicago, Illinois, at 5405

Greenwood Avenue, and I am a promoter.

Q. Were you an officer of the Whalen Consoli-

dated Copper Mining Company in 1904?

A. Yes, sir.

Q. Were you also a director? A. Yes, sir.

Q. When were you first elected a director of the

Whalen company?

A. I think it was in May, 1902.
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Q. Were you also elected to an office at the same

time? A. Yes, sir, vice-president.

Q. Were you at all times until the fall of 1904,

a director of the Wlialen company?

A. Yes, sir.

Q. When, if at any time, did 3^ou cease to be vice-

president of the Whalen company?

A. Not until I was elected president.

Q. And when was that?

A. That was in 1904.

Q. About what time of the year ? Remember the

month, if you can.

A. It was in the spring, at the time of the stock-

holders' meeting. I think it was in April.

Q. The minutes of the meeting of the stocldiold-

ers of the company appear to be missing from the

minutes of the minute-book. The meeting—^the an-

nual meeting—^of the stockholders held in January,

1904, shows that it was adjourned until March 24,

1904. Do you remember that at that time, or about

that time, the adjourned meeting of the stockholders

of the Whalen company was held?

A. Yes, sir. I remember that it was held.

Q. Were you present? A. Yes, sir.

Q. Where was the meeting held?

A. At Henry Baldwin's office.

Q. State as nearly as you can remember who

were present at that meeting.

A. Henry Baldwin was there, and I think his

brother was there, and Mr. Brenan was there, Mr.
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McGregor, Mr. Whitney, and I think you (Mr.

Flook) were there too, and there was somebody there

that I don't know who they were. I don't know

their names.

Q. State what was done at that meeting; what

business was transacted at that meeting?

A. I don't think there was anything done verv

much, except the election of officers.

Q. Of directors you mean, do you not?

A. Yes, sir, of directors. I don't think there was

any business transacted of any kind.

Q. State who were the directors elected at that

meeting.

A. Mr. Whitney, Mr. McGregor and myself.

Q. Let me refresh your recollection. Was Mr.

Price elected a director?

A. Yes, sir. It is so long ago I have almost for-

gotten.

Q. And myself (Mr. Flook) ? Do you remember

that? A. Yes, sir.

Q. Was Mr. Griffin elected a director?

A. I think he was.

Q. That is six. Can you remember anybody

else ?

A. It seems to me there was another man elected

;

I don't know him. Walters, or Matthews, or some

such name as that. I am not positive about that.

Q. I will ask you if Colonel Lay was elected a

director at that meeting? A. No, sir.
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Q. Were the elections of directors by the unani-

mous vote, or otherwise, of the stockholders present ?

A. I think it was a stock vote, if I remember cor-

rectly.

Q. What does a stock vote mean—unanimous?

A. Yes, sir, it was all unanimous, but I think

that at that meeting the number of shares was. re-

corded that were represented.

Q. Do you remember approximately how many

shares were represented at that meeting?

A. No, sir, I couldn't tell j^ou to save my life.

Q. At that time you were under contract, were

you not, with A. E. Baldwin for the purchase by you

of over forty-nine thousand shares of stock.

A. Yes, sir.

Q. Was there any other business transacted at

that meeting? A. Not to my recollection.

Q. Were you present at the directors meeting

held at your office shortly after that stockholders'

meeting? A. Yes, sir.

Q. Has there been any meeting of the stockhold-

ers or directors of the Whalen company at any time

since? A. Not to my knowledge.

Q. How long did you remain president of the

Whalen Consolidated Copper Mining Company?
A. I don't recollect. It was some time. Just

how long I couldn't state.

Q. Would you say it was before or after the

first of January, 1905, to the best of your recollec-

tion ?
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A. I think it was after, but I won't be positive

about that.

Q. I will ask you if at any time during your di-

rectorship of the company, that company did or au-

thorized any assessment work to be done upon the

mines of the company in Nevada?

A. No, sir.

Q. I will ask you if at any tune during your di-

rectorship of the company, the company had any

money with which it would have been possible to do

assessment work? A. No, sir.

Q. I will ask you when you finally resigned from

the Whalen Consolidated Copper Mining Company,

whether the reason that you resigned was that it

had no money?

A. That was one of the reasons; yes, sir.

Q. Did you know Mr. Brenan?

A. Yes, sir.

Q. Do you know where he is now?

A. I understand he is dead, but I don't know of

my own knowledge.

Cross-examination by Mr. FOOTE.

Q. You are a stockholder in the Whalen Consoli-

dated Copper Mining Company at this time?

A. Yes, sir.

Q. How many shares of stock do you own?

A. Well, sir, I can't tell you whether it is one

hundred or two hundred. I have got a certificate

in a safety deposit vault.

Q. Have you ever been out to the mines?
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A. No, sir.

Q. Are you interested in the Nevada Central Cop-

per Company ? A. No, sir.

Q. Did you ever hear of it ? A. Yes, sir.

Q. What have heard of it?

A. I have heard that there was such a company,

and I have seen their prospectus.

Q. Have you ever been approached by anybody

to buy stock in that company? A. No, sir.

Q. Has anyone ever suggested to you that an

exchange be made of the stock you hold in the Whalen

company for the stock in this company?

A. No, sir.

Q. Who had charge of the work in Nevada for

the Whalen company during 1902 and 1903?

A. The Whalen company of itself was not doing

any work there.

Q. Who was out there for it?

A. No one that I know of. '

Q. Are you acquainted with Charles Lay?

A. Yes, sir.

Q. Was he in 1904 a stockholder of the Whalen
Consolidated Copper Mining Company?
A. Yes, sir.

Q. Is he a stockholder now?

A. I can't answer that; I don't know.

Q. How do you know that he was in 1904?

A. Well, because he told me he was, and I have
seen some of his stock.
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Q. What office did he hold in the company in

1903? A. None.

Q. What office in 1904? A. None.

Q. Have you held any conversations with

Charles Lay in regard to the condition of the prop-

erty belonging to the Whalen Consolidated Copper

Mining Company in Nevada? A. Yes, sir.

Q. What has been the nature of those conversa-

tions ?

A. Mr. Lay, through &y brother's father-in-law

induced my mother to lend Mr. Lay fifteen hundred

dollars to heW him carry on a lawsuit that he had

with Mr. Whalen. I don't know whether there was

anybod}^ else connected with the suit or not. This

was done without my knowledge or consent, and

after I found out that she had loaned the money

Lay approached me at various times, and in order to

save the money she had put \xp I loaned him small

amounts at various times. Then, when it came to

doing the assessment work, he came to me to borrow

the money to do the assessment work, and I finally

let him have it.

Q. Could 3"0u state the amount?

A. My recollection is about twelve hundred dol-

lars. That includes money that I put up from Mr.

Wolcott's expenses to go out there and the whole

thing was about twelve hundred dollars, and I have

loaned him money at various times since. I loaned

him seven hundred dollars. He was in Florida

and wrote to me to send him a thousand dollars to
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pay some men that he had hired that were working

on the property and I replied that I couldn't do it;

but after another letter from him I sent seven hun-

dred dollars—or rather I sent it to the Bank in

Nevada to be placed to his credit.

Q. What was the bank?

A. (Referring to papers.) The Eureka County

Bank. '
.

?

Mr. FOOTE.—I would like to have that letter go

in, you stating in your testimony that it was on

April 20, 1903, that you received that.

Q. What relative was that you put this money

up for—your mother?

A. The money was gotten from my mother by

Mr. James Hall.

Q. What I want to get at is, was your mother a

stockholder in this Whalen Consolidated Copper

Mining Company at that time? A. No, sir.

Q. Did Lay tell you at the time that you ad-

vanced the various sums of money to him, or at any

time since, that he was endeavoring to save this

property for the company?

A. No, sir. My relations with Lay was a per-

sonal matter. It was not a company matter at all.

Q. Lay, during all that time, was a stockholder,

as you stated?

A. To the best of my knowledge, yes, sir. The
money that I loaned him was to carry on his law-

suit, and when I let him have the money to do the

assessment work his statement to me was that the
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company had no money, and he had no money, and

they were just waiting for him or the company to

fail to do the assessment work and then they would

step in and jump the property, and he would be

shut out.

Redirect Examination by Mr. FLOOK.
Q. That who were just waiting to step in and

jump the property and shut him out %

A. The Whalen people.

Q. Was that seven hundred dollars which you

sent to the bank in April, 1903, the last money that

you advanced him ?

A. I think it was. If it was not, it was only a

small amount. I think it was. He was here a

short time after that, and he paid me back; I think

it was three hundred dollars. I think that was the

last amount. I would have to look at my books to

answer it positively. I have a book account of it.

Q. The various conversations to which you testi-

fied on cross-examination, the talks tiiat you had

with Lay, and the other money that you loaned

him—all that was prior to the date of that letter?

A. Yes, sir.

Q. Prior to April, 1903? A. Yes, sir.

Recross-examination by Mr. FOOTE.

Q. Are you accLuainted with Sidney I. Wailes?

A. I don't know him.

Q. You do^a't know how he happened to go to
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A. No, sir, I don't know; I never saw liim.

WARREN S. KILMER,

Subscribed and sworn to before me, John Ritchie,

a notary public within and for the county of Cook

and State of Illinois, this twenty-sixth day of Feb-

ruary, 1906.

[Seal] JOHN RITCHIE,
Notary Public.

Deposition of Raymond B. Price.

Raymond B. Price, a witness called on behalf of

the complainant herein, and residing at Chicago,

Illinois, more than one hundred miles from the

place where this cause is to be tried, being duly cau-

tioned and sworn to tell the whole truth, and being

carefully examined, deposes and says as follows:

Direct Examination by Mr. FLOOK.
Q. State 3^our name, age, residence and occupa-

tion.

A. My name is Rajrtnond B. Price ; I am thirty-

three years old; I am manager of the Rubber Re-

generating Company, and I reside at the Hotel

Plaza, Chicago, Illinois.

Q. Are you a stockholder of the Whalen Con-

solidated Copper Mining Company?

A. Yes, sir.

Q. Were you such in March and April, 1904?

A. Yes, sir.

Q. I will ask you if you were present at a meet-

ing of the stockholders of that company held at the
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office of Henr}^ Baldwin in March, 1904, on the 24th

of March, 1904?

A. I have never attended any stockholders'

meeting of the Whalen Consolidated Copper Min-

ing Company.

Q. Were you present at a directors' meeting of

the Whalen Company held in Mr. Kilmer's office in

April, 1904?

A. I attended a directors' meeting about the

middle of 1904—I think it might have been in April

—at Mr. Kilmer's office.
'

Q. Who were present at that meeting, as near as

you can remember?

A. At that meeting I remember the presence of

Mr. Kihner, Mr. Whitney, Mr. Griffin, Mr, Flook,

and I rather think Mr. McGregor—I am not posi-

tive on that point—and myself.

Q. What was done at that meeting of the direc-

tors, as near as you can remember?

A. The only thing I recollect is that officers were

chosen, I think Mr. Kihiier was president, Mr.

Griffin as secretary, and myself as treasurer. I re-

member of nothing else being done.

Q. Were any funds turned over to you as treas-

urer of that compan}^ at that time, or at any other

time?

A. I have never received any treasurer's record.

I never heard of any money being in the treasury,

nor ever received any.
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Q. How long did you remain treasurer of the

company ?

A. As I liave never resigned, and there has

never been another election, I presume I am still

treasurer.

Q. Has there ever been to your knowledge any

meeting of the stockholders, directors or officers of

the Whalen Consolidated Copper Mining Company

since the meeting to which I have referred?

A. None, to my knowledge.

Q. To your knowledge, did the directors, or any

director, or any officer, of the Whalen company, or

the company itself, do an}^ assessment work in the

year 1904, or authorize anybody else to do it?

A. I don't know of any assessment work being

done by the company, or authorized by the com-

pany, in 1904. Certainly there was no money to

pay for any.

Q. Or at any time since?

A. Or at any time since.

Q. Do you know Mr. Brenan?

A. I do not.

Cross-exaixdnation by Mr. FOOTE.

Q. This meeting of the directors to which you

have referred, when did you receive notice of that

meeting ?

A. As I remember, only a day or two before the

meeting.

Q. Verbal or written?

A. I think by telephone.
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Q. Were all the directors present at that meet-

ing?

A. I am not positive how many directors there

were.

Q. You don't know then? A. No, sir.

Q. Do you know Charles Lay? A. Yes, sir.

Q. What office did he hold in the company dur-

ing 1903 and 1904?

A. I know practically nothing about the details

of the companj^'s affairs prior to 1904, and during

1904, or at the time of the meeting mentioned, I

don't think he held any office.

Q. Do you know that he w^as a stockholder at

that time? ''

A. I do not know so. I would imagine so.

Q. Do you know whether he is a stockholder

now or not? A. I do not.

Q. Do you mean to say that as treasurer of this

company you paid no attention whatever to any as-

sessment work that was done to preserv^e the prop-

erty of the company in Nevada in 1904?

A. I mean to say that there were no funds in

the treasury

—

Q. I didn't ask you that question. Do you

mean to say that as treasurer of this company you

paid no attention whatever to any assessment work

that was done to preserve the property of the com-

pany in Nevada in 1904?

A. I did nothing beyond ascertaining that there

was no means of raising money for that purpose.
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Q. You knew the consequences, didn't you, of a

failure to do assessment work for the year under

the laws of Nevada and of the United States'?

A. I believed that there were some of the claims

which had had sufficient work done on them to x>re-

serve them, but the records or details of the com-

pany's affairs were in such a tangle that it would

have taken several lawyers to find out how things

stood.

Q. How much stock did you own in the com-

pany? A. I think it was a thousand shares.

Q. What did you pay for it?

A. I believe nine hundred dollars, or approxi-

mately that. I don't remember exactly.

Q. Does the Whalen Consolidated Copper Min-

ing Company claim any interest now in any of those

mines ?

A. I don't know whether they do or not.

Q. Do you know the Nevada Central Copper
Company ?

A. I have heard of such a concern.

Q. Who mentioned it to you?

A. Mr. R. L. Benson.

Q. What did he say about it?

A. He told me that the concern mentioned had

taken up some claims surrounding the Whalen

property.

Q. Did he say they were going to take up the

Whalen property? A. No, sir.
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Q. Did he offer you any stock in the Nevada

Central Company in place of the stock you had in

the Whalen company? A. He did not.

Q. Do you knoAv what connection Charles Lay
has with the Nevada Central Copper Company?

A. I do not.

Q. Do you know Sidney I. Wailes?

A. I do not.

Q. Did you know that Sidney I. Wailes pur-

ported to jump the claims belonging to the Whalen

company ?

A. Mr. Flook told me that that was the case.

Q. That was the first you had heard of it?

A. Yes, sir, that was the first I had heard of it.

Q. You have paid absolutely no attention to the

affairs of the Whalen com23any, of which you are

the treasurer, since you became that officer?

A. I have not.

Q. AYasn't the Whalen company a party, either

plaintiff or defendant, to a lawsuit in Cook County

in 1904?

A. l^oiv, to my knowledge. As a matter of fact,

I have considered the company defunct, and I have

wasted no time upon it.

Q. You have not attended any meeting of the

stocldiolders or directors since? A. No, sir.

Redirect Examination by Mr. FLOOK.

Q. T\n.ien was it that I told you that Wailes had

jmnped the property?
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A. Two or three days ago—Saturday morning.

By agreement of the solicitors for the respective

parties, the signature of the witness, Raymond B.

Price, to this deposition, is hereby waived.

[Seal] JOHN EITCHIE,
' Notary Public.

Deposition of William M. Flook.

William M. Flook, a witness called on behalf of

the complainant herein, and residing at Chicago,

Illinois, more than one hundred miles from the

place where this cause is to be tried, being duly cau-

tioned and sw^orn to tell the whole truth, and being

carefully examined, deposes and says as follows:

My name is William M. Flook ; I am thirty years

of age ; I am by occupation a lawyer and I reside in

Chicago, Illinois. I was a director of the Whalen

Consolidated Copper Mining Company during all

the year 1904, and to the best of my recollection

during all of the year 1903. The record-book will

show. I attended an adjourned meeting of the

stockholders of the Whalen company held on the

twenty-fourth day of March, 1904, in the office of

Henry Baldwin. There were present at that meet-

ing, to the best of my recollection, A. E. Baldmn,

representing and voting, in his own name or by

proxy, over forty-nine thousand shares of the stock,

and representing by proxy, I think, several thou-

sand more than that; Mr. Edward S. Whitney,

holding the proxy of G. M. Gunderson for twenty-

four thousand odd shares of the stock; m3^self, Mr.
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Henry Baldwin, Mr. Kilmer, and some others. I

have endeavored b}^ inquiry from Mr. Griffin, the

present secretary of the company, and Mr. Mc-

Gregor, who I think acted as secretary of this par-

ticular meeting, to procure the minutes of that

stockliolders ' meeting, and the proxies and stock

records presented there, but without success.

There were at that meeting elected by the unani-

mous vote of all present a board of directors con-

sisting, to the best of my recollection, of W. S. Kil-

mer, Eaymond B. Price, Edward S. Whitney,

William M. Flook, S. H. Griffith, Major McGregor,

and I think a man by the name of Miller was the

seventh director. They were elected to hold office

for the ensuing year and mitil their successors

should be elected and qualified. No other business

was transacted at that meeting. There has not

been to my knowledge any meeting of the stock-

holders, or directors, or officers of the company,

since that time, with the exception of a directors'

meeting held early in April, 1904, in the office of

Mr. Kilmer, which has been already testified to,

Mr. Whitney and mj^self represented at that stock-

holders' meeting Mr. G. M. Gunderson, the owner

of over twenty-four thousand shares of stock. Mr.

Gunderson was a client of the law finn of Sears,

Meagher and Whitney, Mr. Whitney being a mem-

ber of that firm, and I a lawyer connected with that

firm. During the summer of 1904, there was pre-

sented to myself by Colonel Charles Lay the ques-
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tion of doing the assessment work for the year

1901. I may be wrong about the time of year, but

it was in 1904 some time. Colonel Lay asked if

we were going to do the assessment work. I took

the matter up with our client, and he informed me

that he was disgusted with the amount of money he

had already sunk in the jDroperty, and that he de-

clined to advance any more money. I pointed out

to him that the result of so doing would probably

be a loss of the property, because I did not believe

am^ other stockholder would put up the money for

this purpose. He stated that he did not care any-

way, that he was done and did not propose to put

up any more money, and I so informed Colonel

Ijdij. To the best of my knowledge and belief, no

work whatever was done by the comiDany, or by

anybody on its behalf, during the year 1904. In

December, 1902, Colonel Lay and mj-self went to the

mines, and did the assessment work for the year

1902. Whether any work was done in 1903 by any-

body I do not know.

Cross-examination by Mr. FOOTE.

Q. Do you know where Charles Lay was during

the year 1904?

A. Not to my knowledge, but as a practical pro-

position I believe he was on the mines a part of the

time.

Q. Do ,you know Avhether or not he was in San

Francisco during the latter part of December,

1904? A. I do not.
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Q. Do you know by whom the assessment work

was done on the claims belonging to the Whalen

Consolidated Copper Mining Company during

3904?

A. To the best of my knowledge and belief, it

was not done at all.

Q. Do you not know whether any work was done

there, or not? A. No, sir.

Q. Do you know Davies? A. Yes, sir.

Q. Didn't you know that he was working there

during that year?

A. Not except as I have been advised by this

lawsuit.

Q. You know Leighton? A. Yes, sir.

Q. Didn't jou know he was working there dur-

ing that year?

A. Not except as I was advised by this lawsuit.

I knew, to the best of my recollection, that Leigh-

ton had been appointed an agent of the Whalen

company, under the statutes of Nevada, for the

year 1904. I may be wrong about that, but that is

my recollection.

Q. Do you know where Lay got his money dur-

ing the year 1904 to do work on the claims of the

Whalen company? A. I do not.

Q. Do you know how man}^ shares of stock Lay

owns in the Whalen company? A. I do not.

Q. Is he still a stockholder?

A. I do not know.

Q. Do you know whether he was during the

year 1904?
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A. Not to my own knowledge, but I believe he

was from the interest he took in it ; that is all.

Q. Have you had any conversation with Charles

Lay in which he has said to you that he had done

any work during the j^ear 1904 on these claims as

assessment work? A. I have not.

Q. Do you know when Leighton was appointed

the agent of the comjDany?

A. To the best of mj recollection it was im-

mediately after—I hsixe an impression it was just

after the directors meeting in 1904.

Q. Is there any record of that meeting on the

books of the company?

A. Apparently not. I was rather surprised at

not finding it.

Q. And his agency has never been revoked that

you know of? A. No, sir.

Q. Were j^ou at the mines at any time during

December, 1904, of January, 1905 ?

A. No, sir.

Q. Do you know how this meeting of stockhold-

ers, which was adjourned to March 24, 1904, was

called? A. I do not.

Q. Was it the regular annual meeting, according

to the by-laws?

A. No; the regular annual meeting was held in

January. This was an adjourned meeting. The

minutes of the meeting of January 13, 1904, shown

there (indicating in minute-book) show that the

meeting was adjourned until March 24, 1904.

Q. Do you know Sidney Wailes?



Daniel Davies and William H. Sweeney. 121

(Deposition of William M. Flook.)

A. No, I never saw him.

Q. Whom do you represent in this law suit ?

A. Sidney I, Wailes.

Q. Aren 't you also the attorney for Charles Lay ?

A. No, sir.

Q. Do you know where Lay is?

A. No, sir. I was informed by Robert L. Ben-

son that Lay was some place in the south.

WILLIAM M. FLOOK.

Subscribed and sworn to before me, John Ritchie,

a notary public within and for the county of Cook

and State of Illinois, this twenty-sixth day of Feb-

ruary, 1906.

[Seal] JOHN RITCHIE,
Notary Public.

The further taking of testimony in this cause was

postponed by the notary, and with the consent of

counsel for both parties, until two o'clock P. M.,

this day.

February 26, 1906, 2 o'clock P. M.

The taking of testimony in this cause was resumed

by the notary, the complainant being represented^by

William M. Flook, Esquire, and the defendants by

Roger L. Foote, Esquire.

Deposition of George William Leighton.

GEORGE WILLIAM LEIGHTON, a witness

called on behalf of the complainant herein, and re-

siding in Eureka County, Nevada, near Cedar

Switch, more than one hundred miles from the place

where this cause is to be tried, being duly cautioned
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and sworn to tell the whole truth, and being care-

fully examined, deposes and says as follows:

Direct Examination by Mr. FLOOK.

Q. State your name, age, residence and occupa-

tion.

A. My name is George William Leighton ; I am

forty-five years of age ; I reside in the Antelope Min-

ing District, Eureka County, Nevada, and I am by

occupation a miner.

Q. AVhere did you reside in 1904?

A. Antelope Mining District, Eureka County.

Q. Describe it as near as you can; wiiat part of

it ? Where were you ?

A. It is about four miles east of Cedar Switch,

on the Eureka and Palisade Eailroad.

Q. Did you make that your residence during the

whole of the year 1904?

A. Yes, sir, with the exception of a few days away

once in a while.

Q, Were you, during the year 1904, frequently

over the claims of the Whalen Consolidated Copper

Mining Company, so that you would know, and do

you know, what work, if any, was done there in

1904, on those claims ?

A. There was no work done

—

Q. Now, just yes or no. State whether you know

what work was done there in 1904.

A. Yes, sir. I know Avhat work was done there.

Q. Was Colonel Laj'' on the claims in _1904 ?

A. Yes, sir. He was on the claims.

Q. What time did he go out there?
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A. In May.

Q. Was any work done upon the claims of the

Whalen Comj)any during 1904, before that time"?

A. No, sir.

Q. What did Colonel Lay do when he w^ent out

there, with reference to getting men, etc.

A. He asked me if I knew of any miners. I

told him I didn't know of any in particular that

was out of work, and I supposed he could get some

from Eureka, and I went in there and hired two for

him.

Q. And did those men work on the Whalen

claims ?

A. No, sir; they started working on an outside

claim.

Q. What do you mean by an outside claim?

A. It is a claim belonging to Colonel Lay and

me and my son.

Q. I w^ant you to state in your own words just

w^hat work was done on the claims of the Whalen

company in 1904?

A. There wasn't any work .done by the company.

Q. AVhat did those men do that were out there

for Colonel Lay?

A. They sorted some ore on the dumps, and

worked a few days on the Prince of Wales getting

some ore out, and two or three days on a mine called

the Copper Nut; and 1jhen they worked in sinking a

double compartment shaft on the outside claim be-

longing to the Nevada Central Company and claims

belonging to Colonel Lay and me.
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Q. I don't care for the outside claims. With the

exception of gathering up ore from the ore heaps on

the surface of the ground, was there any work done

in 1904, on any of the claims of the Whalen com-

pany except the Prince of Wales and the Copper

Nuf? A. No, sir.

Q. What work was done on the Copper Nut?

A. The two miners blasted ^ome ore out.

Q. Hov/ long did they work in there?

A. Not more than two or three days; I should

judge about three days, as near as I can remember.

Q. Two men? A. Two men.

Q. How much were those men paid a day?

A. Three dollars a day.

Q. What work was done on the Prince of Wales ?

Start from the first and tell just what was done.

A. The first that was done there was some waste

that was hoisted out, and there was some ore hoisted

out.

Q. How many men worked in there taking out

dirt—cleaning out things?

A. There was two boys there getting out dirt

—

waste—for four or five days, I guess
;
probably five

days.

Q. How much were those boys paid?

A. A dollar a day and board.

Q. How much was there board worth?

A. A dollar a day.

Q. Did you board them?

A. Well, yes. We paid them twenty-six dollars

a month and boarded them.
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Q. Did you hire them and pay them?

A. Yes, sir. I hired them and paid them.

Q. Both miners and boys ? A. Yes, sir.

Q. Then what was done in the way of taking out

ore from the i^ince of Wales? How many men

worked at that?

A. Well, these two boys, one wheeled to the in-

cline, and the other boy filled it in a bucket, and

then another man at the top with a horse hoisted it.

Q. What miners were there in there blasting it

out?

A. There were two part of the time, and there

there was three.

Q. For how long a time were there at least two ?

A. I should judge there were five or six days, the

two or them.

Q. How many days of that five or six, were there

three ?

A. Probably three or four days there was three.

Q. How much were those men paid

A. Three dollars a day.

Q. What was the nature of the work they did!

A. The miners blasted ore out. Any ore they

saw they blasted it out.

Q. How long have you been a miner?

A. About seven years.

Q. I will ask you as a miner if the work that was

done in the Prince of Wales mine was a develop-

ment of the mine ? A. No.
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Q. In your opinion, was the mine in better shape,

or worse shape, after the work was finished, than

it was before? A. In worse.

Q. Why was it in worse shape afterwards than

before ?

A. Well, simply because where there was a bunch

of ore the}^ blasted it out, and put no stopes in, and

it left it dangerous. They only did it a little ways

in where there was a bunch of ore. If it had been

done to develop the mine, they would have had to

stope it because it left it in danger of falling down.

Q. Where was that work done on the Prince of

Wales'?

A. There was a little done on the hundred foot

level, and a little at the hundred and fifty foot.

Q. On what shaft?

A. That was in the Prince of Wales incline.

Q. Was that incline shaft run down any deeper

than it was before? A. No, sir.

Q. Then, do I understand that the work that was

done there in 1904 was simr)ly the taking^ out of

chuncks of ore at the hundred and fiftv foot level,

and asrain at the hundred foot level, running in diag-

onally from the shaft?

A. Yes, sir, it was just taken out of the side in

the ledsre at the hundred foot and the hundred and

fiftv foot. We were just after the ore.

Q. And there was nothing done to protect the

walls after it was taken out? A. No, sir.

Q. Did you pay the man?
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A. I paid some of them.

Q. Who paid the rest?

A. Colonel Lav paid them.

Q. Where did you get the money that you paid

out? A. Colonel Lay gave it to me.

Q. Did you direct the doing of that work in

1904? A. Som.e of it.

Q. What was your object in doing it?

A. Colonel Lay wanted to get some ore to ship,

and whatever he said, why I did it for him.

Q. Did you ship it?

A. Yes, sir, we shipped some.

Q. How much?

A. We shipped one carload to Shelby's, Sacra-

mento, and a part of a carload to Salt Lake City.

Q. Did 3^ou get any of that ore from any place

else than as you have testified in the Prince of Wales,

and in the Copper Nut, and on the ore heaps of the

Whalen company?

A. Yes, sir, we got some on an old dump on the

Copper King.

Q. Xo ; I say, besides the ore heaps of the Whalen

company? A. Yes, sir.

Q. Where was that from?

A. We got some from the Alexander mine, which

belonged to me and my son and Colonel Lay.

Q. With the exception of the work to which you

have testified, was any work whatever dme upon the

mining claims of the Whalen Consolidated Copper

Mining Company during the entire year 1904?
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A. There was no work done.

Q. AVliere were you the last few days of Decem-

ber, 1904?

A. At the camp—Camp Irving—^^vhere I lived

during all that year.

Q. Where is Camp Irving, with reference to the

claims of the Whalen company?

A. It is mthin a quarter of a mile, or a few hun-

dred yards—a quarter of a mile, I should judge.

Q. Do you know Sidney I. Wailes?

A. Yes, sir, I know him.

Q. Was he at your camp during the latter part

of December, 1904? A. Yes, sir.

Q. What dates, if you remember?

A. About the thirtieth or the thirty-first.

Q. What business did .you have with him after

he got there? Just state what happened at that

tune in your own words.

A. AVell, he came to the camp there and Colonel

Lay introduced me to him and he asked me if I vras

acquainted with these claims that belonged to the

Whalen compan}'', and I told him, yes, and he said he

would like to go over the ground if I knew it. I told

him I knew it well. We went over the ground.

Q. For how long a time have you been over that

ground off and on? A. Over five years.

Q. Very frequently during that five years?

A. Yes, sir, the last three years I have been there

all the time ahnost.

Q. Tlien what happened ? You took him over the

ground, you say?
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A. We went over the ground, and he said he was

going to relocater? the mines ; that he understood the

work was not done there. I told him no, and he

w^anted me to put up the notices the first of January,

and he asked me if I would do it, and I said yes, I

would do it. He told me whereabouts Avas the best

place to put them, and I put them wp the first of

January.

Q. When did you start?

A. At midnight, Sunday night or Monday morn-

ing.

Q. After midnight of the thirty-first of Decem-

ber, do you mean ? A. Yes, sir.

Q. Did Mr. Wailes hire you to do that work for

him?

A. Yes, sir; he hired me to do the work for him,

and also to put the posts up.

Q. What was the first claim you went to after

midnight ?

A. The first one was what the.y called the Amazon.

Q. Was that one of the claims of the Whalen

Consolidated Copper Mining Company?

A. Yes, sir.

Q. Where did you post your notice of relocation ?

A. It was about two hundred feet from the north

end line on the Amazon, and about the center of the

claim.

Q. Where did you post the notice—what did j^ou

fix it to? A. To a cedar tree.

Q. I will read you a copy of the notice:
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"NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citi-

zen of the United States over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz and (300) three hundred feet in width

on each side of the middle of said lead, lode or vein,

together with all mineral deposits contained therein,

and all timber growing within the limits of said

claim, and all water and water privileges thereon,

or appurtenant thereto, situated in the Antelope Min-

ing District, County of Eureka and State of Nevada

and more particularly described as follows, to wit:

Commencing at, to wit, the discovery post and tun-

nel I have had made are three hundred feet south

and west from the incline shaft of the 'Victoria.'

This claim begins at the southeast post of the 'Bon-

anza,' a claim belonging to the Nevada Central Cop-

per Company, running thence northerly (750) seven

hundred and fifty feet by its east line to its east cen-

ter post, thence (750) seven hundred and fifty feet

along said east line to the northeast corner post

thence (600) six hundred feet along its north end

line to the northwest corner post. Thence seven hun-

dred and fifty (750) feet along its west side line to

its west center post. Thence crossing (600) six hun-

dred feet to the east center post.
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Commencing again at its west center post and run-

ning thence along said west side line to its south-

west corner post. Thence along its south end line

(600) six hundred feet to the southeast corner post,

which was the starting point. Until January 1st,

1905, this claim was known as the 'Amazon' and be-

longed to the A^halen Consolidated Copper Mining

Company. At that time I took it up as abandoned

claim and have had a tunnel run in at the discovery

post more than ten feet.

This claim shall be known as the 'Sidney' quartz

claim in the Antelope Mining District.

Located by Sidney I. Wailes, January 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

I will ask you if that is, as you remember it, to the

best of your recollection, a copy of the notice which

you posted on the Amazon?

A. Yes, sir, it is. That is an exact copy, I think.

Q. How high above the ground did you put this

notice on the cedar tree?

A. I should judge about five feet—four and a

half or five feet.

Q. Did you, after that time, i^wi up any posts on

that claim? A. Yes, sir.

Q. When did you do that?

A. I should judge we started about the middle of

January.
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Q. And when did you finish ? This is with refer-

ence to the Amazon, you know.

A. O, the Amazon! That was finished the same

day or the day afterwards. It only took about a day.

Q. Now, what posts did you put up'? Just telL

what you did in the way of putting up posts.

A. They were cedar or pine posts, ma3"be about

five or six feet long, and five or six inches wide—that

is, the thickness of the posts was five or six inches.

Q. Were they round or square?

A. Some was square and some was round.

Q. I will ask you with reference to the posts you

put up on the Amazon, and all the other ten. claims

of the Whalen company, which you relocated at that

time, if any one of them was less than four and a

half feet long?

A. No, sir. The}^ were all more than that.

Q. Was any of them less that four and a half

inches in diameter ?

A. No, sir. They were all about a size ; I should

judge about five or six feet long.

Q, Where did you put tlie first post ?

A. The first post was put at the southeast comer
of the Amazon. The next was put seven hundred

and fifty feet north from that corner on the east side

line. I started at the northeast corner of the mine

known as the Bonanza. That mine belongs to the

Nevada Central Company, and adjoins the old Ama-
zon on the south.

Q. Where was the next?
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A. The next was seven hundred and fifty feet on

the east side line.

Q. What next?

A. The next was seven hundred and fifty feet

from that on the northeast corner.

Q. And the next ?

A. That was six hundred feet feet west to the

northwest corner.

Q. And the next?

A. The next was seven hundred and fifty feet

south on the west side line.

Q. And where was the next ?

A. Seven hundred and fifty feet, on the southwest

corner. That was six hundred feet west of the be-

ginning.

Q. How did you put those j^osts up ?

A. Well, some set in the ground in the dirt a little

where the rock was not too hard. Where it was too

hard of rock, it was dirt and rock built ujj two feet

high and two feet across. Where we couldn't get the

dirt, we got rock.

Q. Did you pile stones around all of them to the

height of two feet and four feet across ?

A. Yes, sir, except where we couldn't get rock

and could get dirt.

Q. Then you piled the dirt the same way ?

A. Yes, sir.

Q. Did you put \\p the posts in the same manner

on all the claims you relocated?

A. Yes, sir ; we posted all the posts the same way.
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Q. Did you mark those posts in any way?

A. Yes, sir.

Q. What marks did you put on them?

A. We put the name of the mine and the name of

the corner.

Q. What name did you put on this claim ?

A. The Sidney.

Q. And on the corner post what %

A. And on the corner posts we put the name of

the mine and whichever corner it was,—southeast or

nortjawest, etc.

Q. And what did you put on the side posts ?

A. The center side line,—if it was the east side

line, it would be east center side line post, etc.

Q. Did you after the first day of January, 1905,

do any work on this Sidney claim that you are speak-

ing of % A. Yes, sir.

Q. Where did you do that ?

A. That was done on the tunnel.

Q. In a tunnel that was there before I

A. Yes, sir.

Q. Where w^as this, with reference to the locat'on

notice ?

A. Tt \^as righr. again :1 it, withi--. a f'^w fee",.

Q. Where was this with reference to the location

notice ?

Q. How deep was this tunnel when jom went in

there ?

A. It is six feet high and five feet across it. I

think it w^as in about eight feet.
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Q. How miicli further did you take it in %

A. From ten to eleven feet.

Q. Of the same width and breadth ?

A. Yes, sir, exactly the same height and width.

Q. When did you do that?

A. It was done in January; I couldn't state just

what date.

Q. 1905? A. Yes, sir.

Q. Was there a ledge of ore there where you were

working ?

A. . There was a stain of iron. There was cro]D-

pings of ore a little higher up.

Q. That was quartz? A. Yes, sir, quartz.

Q. And in going down did you follow the vein ?

A. We went right on the end of the tunnel. It is

a tunnel and w^e went right in.

Q. But it was on the vein?

A. It was on the vein. Yes, sir.

Q. Now, let's get back to the morning of the first

of January, 1905. What was the next claim you

went to after putting up your location paper on the

old Amazon ?

A. The papers were put up on all the eleven

claims that same morning.

Q. Yes, but what was the next claim you went to ?

After you put up your paper on the Amazon, where

did you go then ?

A. The Prince of Wales w^as the next one.

Q. Where is the Prince of Wales with reference

to the Amazon?
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A. It is adjoining on the north end of the Ama-

zon.

Q. I will read you the notice.

''NOTICE OF LOCATION—QUAETZ CLAIM.

Notice is hereby given that the undersigned citizen

of the L^nited States, over the age of twenty-one

years, has, in compliance with the requirements of the

Revised Statutes of the United States, this day lo-

cated and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral

bearing quartz, and (300) three hundred feet in width

on each side of the middle of said lead, lode

or vein, together with all mineral deposits con-

tained therein, and all timber growing within the

limits of said claim, and all water and water

privileges thereon or appurtenant thereto, situated

in the Antelope Mining District, County of Eu-

reka and State of Nevada, and more particularly

described as follows, to wit: Connnencing at the

northeast corner post of the "Sidney" and running

thence (750) seven hundred and fifty feet northerly

along its east side line to its east center post, thence

running along its east side line (750) seven hundred

and fifty feet to its northeast corner post, thence run-

ning (600) six hundred feet along its north end line

westerly to its northwest corner post, thence running

along its west side line to its west center post (750)

seven hundred and fifty feet. Thence across (600)

six hundred feet to its east center post. Connnencing

again at its west center post and running along its
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said west side line (750) seven hundred and fifty feet

to its southwest corner post, thence running (600)

six hundred feet along its south end line to the south-

east corner post, which was its starting point.

Until January 1st, 1905, this claim was known as

the "Prince of Wales" and belonged to the Whalen

Consolidated Copper Mining Company. I took it

up as abandoned and located on its discovery post.

Said post is (235) two hundred and thirty-five feet

from a perpendicular shaft sunk on the claim Cur-

rant Bun belonging to the Nevada Central Copper

Company. Said post is also 377 feet from an incline

shaft on this claim. I have had a discovery shaft

sunk on this claim more than twelve feet below the

rim. This claim shall be known as the Victoria

quartz claim in the Antelope Mining District.

Located by Sidne}^ I. AYailes, Jany. 1st, 1905.

S. I. WAILES.
Witnesses

:

H. G. AYLSWORTH.
J. R.MALEY."

Is that a copy of the notice you posted ?

A. That is a copy of the notice.

Q. Did you post that \ notice on the old Prince of

Wales claim? A. Yes, sir.

Q. Where -did you put that ?

A. That was put about three hundred and fifty

feet from what is known as the incline shaft.

Q. Where was it with reference to the perpen-

dicular shaft sunk on the "Currant Bun"?
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A. The discovery post.

Q. Yes?

A. It must be about two hundred and fifty feet or

somewhere about that. It is over two hundred feet.

Q. What did you put that notice on?

A. That was put on a tree also.

Q. How high up on the tree ?

A. I should think about five feet.

Q. Did you after that put up any posts ?

A. Yes, sir.

Q. Where did you put your first post there?

A. That would be the first post, the discovery

post. I put up the post there, and put the notice

on it.

Q. I mean the outside posts.

A. The first post w^as put up on the southeast cor-

ner. This is the same post as answers for the "Ama-
zon" mine on the northeast corner.

Q. What if any mark did you put on that post ?

A. I put on the claim known as the "Victoria."

Running seven hundred and fifty feet on the east side

line

—

Q. What other mark did you put on that first post

besides "Victoria"? You marked the corner, didn't

you?

A. Yes, sir, we marked the corner. Of course, a

post like that, it answers for two mines. You shape

it off and mark the name pointing to the claim that

it is meant for, whether it is north or south or east

or west. On the south side of that post we put the
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name of the "Sidney"—the northeast corner of the

"Sidney." On the north side of the post we put the

southeast corner of the "Victoria."

Q. Now, what was the next post you put up %

A. The next was seven hundred and fifty feet

north to the east center line.

Q. What was the next ?

A. Then seven hundred and fifty feet to the

northeast corner. Thence six hundred feet west to

the northwest corner post for the "Victoria."

Thence seven hundred and fifty feet to the west cen-

ter line, and seven hundred and fifty feet thence to the

southwest corner.

Q. How far was that last post from the beginning

post ? A. Six hundred feet.

Q. How was each of those posts marked ?

A. The southeast corner post was marked the

southeast corner post of the "A^ictoria." Each one

of the posts was marked with the name of the claim,

and the particular corner or center, in which it was

placed.

Q. What was the size of those posts as compared

with the ones used on the Amazon %

A. They were from five to six feet long, and from

four and a half to six inches wide.

Q. And how did you put them up 'F

A. Some were set in the ground in the dirt two

feet, and where the rock was too hard to sink there

was rock or dirt put around it two feet high or more,

and four feet across it.
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Q. Did you after that do any work upon that

claim? A. Yes, sir.

Q. When did you do it?

A. That was done some time during that month.

Q. January, 1905 ? A. Yes, sir.

Q. What work did you do ?

A. There was ten feet or more sunk.

Q. Where was that sunk ?

A. That was sunk near the discovery post.

Q. Had there been a shaft there before ?

A. No shaft, but there had been some ore blasted

out there. There was no shaft there, but some ore

was blown out there.

Q. How deep was that before you started ?

A. I should judge about two feet, probably.

Q. Did you sink further from that ?

A. Yes, sir, we sunk ten feet further than that.

Q. How high was the shaft ? What were the di-

mensions of the shaft ?

A. It was pretty wide. I should judge it was be-

tween seven and eight feet long and over six feet

wide. It was quite a wide one.

Q. And ten feet or more deep ?

A. We sunk ten feet. It is over twelve feet now
—very near thirteen feet.

Q. Was there ore there ?

A. Yes, sir, there is ore there.

Q. And did you follow the ledge in your work
there ?

A. Yes, sir, we followed the ledge down.
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Q. What was the next claim you went to on that

night after midnight of December 31st, 1904 ?

A. The next was the ''Copper Glance."

Q. Did you post a notice on that ?

A. Yes, sir.

Q. I will read the notice

:

''NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citizen

of the United States, over the age of twenty-one

years, has in compliance with the requirements of the

Re^dsed Statutes of the United States, this day lo-

cated and claim fifteen (1500) hundred linear feet

along the course of this lead, lode or vein, of mineral

bearing quartz, and three hundred (300) feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral dcDOsits contained

therein, and all timber growing within the limits of

said claim, and all water and water privileges there-

on or appurtenance thereto, situated in the Antelope

Mining District, County of Eurdra and State of Ne-

vada and more particularly described as follows, to

wit: Gonniiencing at the northeast corner post of

the "Victoria" and running th6nce (750) seven Iran-

dred and fifty feet northerly along the east side line

to the east side center post, thence (750) seven hun-

dred and fifty feet to the northeast corner post,

thence (600) six hundred feet along the north end

line to the northwest corner post, thence (750) seven

hundred and fifty feet along the west side line to the



142 Sydney J. Wailes vs.

(Deposition of George William Leigliton.)

west side center post, thence (600) six hundred feet

across to the east center post.

Conunencing again at the west side center post,

thence (750) seven hundred and fifty feet along the

west side line to the southwest corner post. Thence

(600) six hundred feet along the south end line to the

southeast corner post, which was the starting or be-

ginning point on the lode and one hundred feet from

the south. This claim up to Jany. 1st, 1905, was the

property of the Whalen Consolidated Copper Mining

Company. When it was abandoned it w^as known as

the 'Copper Glance.' This claim shall be known as

'The Robert' quartz claim of the Antelope Mining

District.

Located Jany. 1st, 1905, by Sidney I. Wailes.

A discovery post was erected and a shaft has been

sunk more than ten feet deep.

S. I. WAILES.
Witness

:

H. G. AYLSWOETH.
J. R.MALEY."

Did 3^ou post that notice upon the "Copper

Glance"? A. Yes, sir.

Q. Where did you put that notice ?

A. That notice was put on the center of the claim,

probably two hundred feet from the south end line.

Q. What did you fasten that notice to ?

A. That was also put on a tree, either cedar or

pine—I don't remember which.
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Q. Were all the notices that you put up on the

first day of January, 1905, put on trees ?

A. Yes, sir, trees or old posts. In some cases

there was an old post.

Q. Can you state the diameter of the smallest tree

or post that you put a notice on ?

A. There is none smaller than five inches.

Q. And how high from the ground were they all

—

that is, the lowest one was how high from the ground ?

A. Well, all the posts averaged from five to six

feet. Some of them set in the ground more than

others, so that you could lift it from the pile or dirt

or rock two feet and a half to three feet.

Q. How many notices did you post that night ?

A. Thirteen, I think, altogether. Eleven on thp

old claims, and two more.

Q. And were all the notices that you put up that

night, to three of which I have referred and to the

rest of which I will refer, were they all put up in that

manner? A. Yes, sir.

Q. Where did you put the first post on the ''Rob-

ert"?

A. The ''Victoria" post on the northeast corner

was used for the ''Robert" as the southeast corner.

Q. What additional mark did jow put on ?

A. The southeast corner of the "Robert" Mining

Claim.

Q. What was the next post ?

A. That was the center side line post.

Q. What line ? A. The east side line.
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Q. And the next ?

A. That was the northeast corner post of the

''Robert."

Q, How far was that?

A. Seven hundred and fifty feet north from the

east center post, and the east center post was seven

hundred and fifty feet from the southeast corner post.

Q. Where was the next ?

A. Six hundred feet from the north end line, and

that was the northwest corner post.

Q. Where was the next one ?

A. Seven hundred and fifty feet on the west side

line.

Q. Where was the next ?

A. The next was seven hundred and fifty feet

—

this is the center post now—seven hundred and fifty

feet on the west side line to the northwest corner of

the ''Victoria." It is the northwest corner of the

"Victoria."

Q. You mean you used the same post for both?

A. Yes, sir, I used the same post for both.

Q. What additional mark did you put on that ?

A. The southwest corner post of the "Robert"

mining claim.

Q. Did you mark all the other posts on that claim

with reference to the location ?

A. Yes, sir, whatever corner it might be, and the

name of the claim.

Q. As I understand it, the way you put those posts

up on the three claims you have testified to, and as to
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all the other posts put up on the claims of the Yfhalen
company, the side lines were parallel with each other

—is that correct, or were any of them, an odd shape,

because if dcnj of them were an odd shape I want to

get it?

A. No, sir, the lines were all parallel.

Q. Did you do any work on that claim after the

first of January, 1905 ? A. Yes, sir.

Q. When was that done ?

A. That was done in February, I think.

Q. Whatdid3'oudo?

A. There was ten feet sunk there or more.

Q. From the surface of the ground ?

A. Yes, sir, from the surface.

Q. There wasn't any old work there?

A. No, sir, there wasn't any old work there.

Q. Where was that with reference to the discovery

notice ? A. Right against it, within a few feet.

Q. How deep did you sink there ?

A. I -should judge that is between ten and twelve

feet.

'Q. And what were the other dimensions?

A. That is fully r4x feet long and five feet wide.

Q. Was there a vein of ore there?

A. That is on a vein of quartz. There is an iron

stain limning down.

Q. Did you follow the ore?

A. We followed the iron on the ledge.
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Q. What was the next claim of the old Whalen

company on which you posted a location notice on

Januaiy 1st, 1905 ?

A. I wouldn't be sure just which it was. I think

it was the Jefferson mine.

Q. Take the Jefferson then. I will read you the

notice

:

''NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Eevised Statutes of the United States, this day

located and claim fifteen (1500) hundred linear feet

along the course of this lead, lode or vein, of mineral

bearing quartz, and three hundred (300) feet in width

on each side of the middle of said lead, lode or vein,

together with all mineral deposits contained therein,

and all timber growing within the limits of said claim,

and all water and water privileges thereon or appur-

tenant thereto, situate in the Antelope Mining Dis-

trict, county of Eureka and State of Nevada, and

more particularly described as follows, to wit: Com-

mencing at the southwest corner post of the Sidney

and running thence along the east side line (750)

northerly, seven hundred and fifty feet to the east

side line center post. Thence (750) seven hundred

and fifty along said east side line to the northeast cor-

ner post, thence (600) six hundred along the north

end line to the northwest corner post, thence (750)

seven hundred and fifty feet along the west side line to
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the west side center post, thence across (600) six hun-

dred feet to the east side center post.

Commencing again at the west side center post,

thence (750) seven hundred and fifty feet along the

west side line to the southwest corner post, thence

(600) six hundred feet along the south end line to the

southeast corner post, which was the starting point

or the beginning. It was called the Jefferson, and

this claim was the property until Jany. 1, 1905, of the

Whalen Consolidated Copper Mining Company,

when it became abandoned and I took it up. I have

had the development work done, consisting of sinking

a shaft more than ten feet deep below the rim. This

claim shall be known as the 'Lee' quartz claim of the

Antelope Mining District.

Located by me, Sidney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.

Witness

:

H. G. AYLSWORTH,
J. R. MALEY."

Did you post that notice ?

A. Yes, sir, I posted that notice.

Q. Where did you put that ?

A. That was put pretty near the north end line of

that claim
;
probably two hundred and fifty feet from

the north end line.

Q. Do you mean two hundred and fifty feet south

of the north end line? A. Yes, sir.

Q. What did j^ou do after that in the way of put-

ting up posts ?
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A. I started on the southeast corner again. This

was on the southwest corner of the "Amazon" mine,

and thence seven hundred and fift}^ feet on the east

side line to the east center line post.

Q. Was that last post a new" one ?

A. That was the same as used for the "Sidney."

Q. For what post of the
'

' Sidney '

' ?

A. The west center side line.

Q. Then the next post ?

A. It was seven hundred and fifty feet to the

northeast corner.

Q. What post was that ? Was that a new post ?

A. That was a new post, but it was used for the

"Sidney," "Victoria" and the "Lee."

Q. Now what was the next post ?

A. The next was six hundred feet to the northwest

corner.

Q. And the next one ?

A. Seven hundred and fifty feet south on the west

side line to the center.

Q. And the next one?

A. Seven hundred and fifty feet thence "to the

southwest corner.

Q. Did you mark each of thiose posts ?

A. Yes, sir, each w^as marked.

Q. How?
A. Each post was marked whatever it might be,

east, west, north and south, etc., corner, "Lee" min-

ing claim.

Q. And the side posts

?

•
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A. Yes, sir, tlie center posts on the side were so

marked.

Q. Did you after that do any work on this claim ?

A. Yes, sir.
, ,

Q. AVlien did } ou do it ?

A. That was done in January, 1905.

Q. What did the work consist of ?

A. That consisted of a shaft fully six feet long

and five feet wide and from ten to twelve feet deep.

Q. Where was that shaft located with reference to

the discovery post ?

A. That was pretty near the discovery post, right

on the center of the north end line of that claim—the

"Lee."

Q. You say right near it—how far from it ?

A. Right onto it.

Q. Did you develop any ore ?

A. Yes, sir, there was some ore there, but mostly

oxide of iron.

Q. And did your work follow that ?

A. Yes, sir, I followed that down.

Q. Name any other claim of the Whalen Company

that you went on January 1st, 1905. Did you go on

the old "Copper King"?

A. Yes, sir, we went on the old
'

' Copper King. '

'

Q. I will read you the notice.

"NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in compliance with the requirements of the
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Revised Statutes of the United States, this day lo-

cated the claim fifteen (1500) hundred linear feet

along the course of this lead, lode or vein of mineral

bearing quartz, and three hundred (300) feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all water and water privileges thereon

or appurtenant thereto, situate in the Antelope Min-

ing District, County of Eureka and State of Nevada,

and more particularly^ described as follows, to wit:

Commencing at the northeast corner post of the

"Lee'' and running thence (750) northerly seven

hundred and fifty feet along the east side line to the

east side line center post, thence (750) seven hundred

and fifty feet along said east side line to the northeast

corner post and thence (600) six hundred feet along

the north end line to the northwest corner post, thence

(750) seven hundred and fifty feet along the west line

to the west side center post, thence across (600) six

hundred feet to the east side center post.

Commencing again at the west side center post and

running thence along said west side line (750) seven

hundred and fifty feet to the southwest center post,

thence (600) six hundred feet along the south end line

to the southeast corner post, which was the beginning.

This claim known as the "Copper King" previous to

January 1st, 1905, when I took it up as abandoned,

belonged to the Whalen Consolidated Copper Mining-

Company. Since I took it up I have had sunk a shaft
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more than ten feet below tlie rim and said shaft is on

the south end line and in the lode. This claim shall

be kno^vn as the Warren quartz claim in the Antelope

Mining District.

Located Sidney I. Wailes, January 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

Did you post that notice on the old Copper King

mine? A. Yes, sir.

Q. Where did you put that notice ?

A. This is the "Warren."

Q. Yes, the old
'

' Copper King '

' ?

A. That notice was put about one hundred feet

north of the "Lee" north end line.

Q. And on the old "Copper King"?

A. On the old
'

' Copper King, '

' yes, sir.

Q. What if any work did you do after that in the

way of putting up posts ?

A. We started on the northeast corner of the

"Lee. " Thence running seven hundred and fifty feet

north on the east side line to the center of that side

line. Thence seven hundred and fifty feet to the

northeast corner. Thence six hundred feet west on

the north end line to the northwest corner. Thence

seven hundred and fifty feet on the west side line

—

that was the center post of the west side line. Thence

seven hundred and fifty feet on the west side line to

the southwest corner post of the Warren, this being

the northwest corner post of the Lee.
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Q. How did you mark those posts ?

A. Each post was marked the same as the others,

whatever corner it might be, north, east, south and

west—this is the corner post of the Warren mining

claim.

Q. Did you mark the center posts in the same

way?

A. No, sir. The center posts are marked: The

center post of the Warren mining claim, whatever

side it might be, either east or west.

Q. How did you do when you marked those

claims? How did you fix the posts to mark them?

Did you mark on them with a lead pencil ?

A. Yes, sir. We chopped the bark off to make it

smooth so that we could write it plain, so that they

can see it plain.

Q. Is that what you did with all the posts you

posted that day? A. Yes, sir.

Q. When did you put those posts up ?

A. They were put up some time during January

and Februar}^

Q. Did 3^ou do any work on that claim?

A. Yes, sir, the work was done in the same shaft.

It is a double compartment shaft, and that is the Lee

work right on the south end line of the Warren.

Q. Was that a new shaft?

A. Yes, sir, that was new work.

Q. How deep ?

A. Between ten and twelve feet.

Q. How wide ?
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A. Fully six feet wide in each compartment. It

is from ten to twelve feet deep. It is six feet long and

five feet wide.

Q. Where was that with reference to the discovery

- notice?

A. That was about one hundred feet south of the

discovery notice.

Q. Did you at any time change the discovery post ?

A. I don't remember whether we changed it or

not—it seems to me it was changed.

Q. Was there ore there ?

A. Yes, sir, there was some ore.

Q. Did you follow that in during that work ?

A. Yes, sir, we followed a little stain of red on the

outside of iron.

Q. What other claun of the Whalen company did

you go on on the first day of January, 1905 ?

A. The '

' Copper Bolt,
'

' I think, was the next one.

Q. I will read 3"ou the notice of location

:

"NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citizen

of the United States, over the age of twenty-one years,

has, in compliance with the requiremxcnts of the Re-

vised Statutes of the United States, this day located

and claim fifteen (1500) hundred linear feet along

the course of this lead, lode or vein, of mineral bear-

ing quartz, and three hundred (300) feet in width on

each side of the middle of said lead, lode or vein, to-

gether with all mineral deposits contained therein,

and all timber growing within the limits of said claim.
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and all water and water privileges thereon or appur-

tenant thereto, situate in the Antelope Mining Dis-

trict, County of Eureka and State of Nevada and

more particularly described as follows, to wit : Com-

mencing at the northeast corner post of the Warren

and running, thence (750) northerly seven hundred

and fifty feet along the east side line to the east center

post, thence along said east side line (750) seven

hundred and fifty feet to the northeast corner post,

thence (600) six hundred feet along the north line to

the northwest corner post, thence (750) seven hun-

dred and fifty feet along the west side line to the west

center post, thence (600) six hundred feet across to

the east center post.

Commencing again at the west side center post

and running along said west line (750) seven hun-

dred and fifty feet to the southwest corner post,

thence (600) six hundred feet along the south end

line to the southeast comer post which was the

starting point. Until January 1st, 1905, when I

entered it, this was a claim belonging to the Whalen
Consolidated Copper Mining Company. I took it

up as abandoned and have simk a shaft upon it

more than ten feet deep below the rim. It was

called the Copper Bolt. This claim shall be known
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as the RajTiiond quartz claim in the Antelope Min-

ing District.

Located by Sidne}^ I. Wailes Jan}^ 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
T.R.MALEY."

Did you post this notice ?

A. Yes, sir, that is a copy of the notice.

Q. Where did you put that notice ?

A. That notice was put about in the center of the

Copper Bolt claim and about one hundred feet from

the north end line.

Q. Did you after that time put up any posts %

A, Yes, sir.

Q. When was that?

A. That was during the latter part of January

and in February.

Q. What was the first post?

A. That was started at the southeast corner,

which was the northwest corner of the Victoria;

thence seven hundred and fifty feet north on the east

side line to the center; thence seven hundred and

fifty feet to the northeast corner ; thence six hundred

feet on the north end line to the northwest corner;

thence seven hundred and fifty feet on the west side

line to the west center post ; thence seven hundred and

fifty feet to the southwest corner.

Q. Did 3^ou put a post up at each of those places ?

A. Yes, sir.
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Q. How did you mark themf

A. Those were marked the same, whatever corner

it might be, north, east, west or south, with the name

of the mine : This is the Ra^Tiiond mining claim.

Q. Were the center posts marked in the same

way?

A. The center posts were marked : The center side

line post of the Eaymond mining claim.

Q. With the particular side it happened to be.

A. Yes, sir, which ever side it was.

Q. Did you do any work on that claim?

A. Yes, sir.

Q. When?
A. That was done some time towards the end of

February, 1905.

Q. What did the work consist of ?

A. That consisted of sinking a new shaft from ten

to eleven feet deep, six feet long and fully five feet

wide.

Q. Where was that with reference to the dis-

covery post ?

A. That was right near the discovery post.

Q. Was there a vein there ? '

A. Yes, sir, there is a vein there.

Q. Did 3^ou follow it ? A. Yes, sir.

Q. Now, take another one.

A. ''The Copper Nut."

Q. Did you go on the "Copper Nut" on January
1st, 1905, and post this notice (reading notice) :
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"NOTICE OF LOCATIOX—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Ee^dsed Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral

bearing quartz and (300) three hundred feet in width

on each side of the middle of said lead, lode or vein,

together with all mineral deposits contained therein,

and all timber growing within the limits of said

claim, and all water and water privileges thereon or

appurtenant thereto, situate in the Antelope Mining

District, County of Eureka and State of Nevada, and

more particularly described as follows, to wit : Com-

mencing at the northwest corner post of the Billings

and running thence (750) northerly seven hundred

and fifty feet along the east side line to the east center

post. Thence running along said east side line (750)

seven hundred and fifty feet to the northeast corner

post. .Thence running (600) six hundred feet along

the. north end line to the northwest, corner post.

Thence running (750) seven hundred and fifty feet

to the west side center post. Thence across (600) six

hundred feet to the east center post.

Commencing again at the west center post and run-

ning thence along said w^est side line (750) seven hun-

dred and fifty feet to the southwest corner post.

Running thence (600) six hundred feet along the

south end line to the southeast corner post, w^hich was
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the starting point. Until Jany. 1st, 1905, this claini

was called the "Copper Nut" and belonged to the

Whalen Consolidated Copper Mining Company. I

took it up then as an abandoned claim and I have had

a development shaft sunk on it ten feet below the rim.

This claim shall be known as the Brenan quartz claim

of the Antelope Mining District.

Located by Sidney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.

Witness

:

H. G. AYLSWORTH.
J.R.MALEY."

A. Yes, sir, that is the copy that I posted.

Q. Where did 3^ou post that notice ?

A. That was posted about the center of the claim.

Q. About the center of the Copper Nut ?

A. Yes, sir.

Q. Did you after that put up any posts on that

claim? A. Yes, sir.

Q. Describe them.

A. We started at the southeast comer; thence

seven hundred and fifty feet north on the east side

line to the center post; thence seven himdred and

fifty feet on the east side line to the northeast corner

post; thence six hundred feet on the north end line

west to the northwest corner post ; thence seven hun-

dred and fifty feet on the west side line to the center

post ; thence seven hundred and fifty feet to the south-

west corner post.
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Q. Did you mark those posts with the name of the

new location ? A. Yes, sir.

Q. What was that?

A. That was the Brenan.

Q. How did you mark them?

A. Each post was marked whatever corner it

might be, north, east, south or west, with the name

itself as the corner post of the Brenan mining claim,

and the two side center line posts were marked east

center line side post of the Brenan, whichever it

might be, east or west.

Q. Did you after that do any work on the claim ?

A. Yes, sir.

Q. When did you do that work?

A. That was done in February.

Q. What work was done ?

A. There was from ten to eleven feet sunk, a new

shaft.

Q. How wide?

A. Six feet long and five feet wide.

Q. Was that a new shaft ?

A. That was new work, yes, sir.

Q. Was there ore there?

A. Yes, sir, there is ore there.

Q. And .you followed the ore, did you?

A. Yes, sir.

Q. Where was that with reference to the discov-

ery post?

A. That was right close by the discovery post

—

the center of the claim.
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Q. Now, take another one. What other claim of

the Whalen Consolidated Copper Mining Company

did you go on on the first day of January, 1905 ?

A. The next was the Daisy.

Q. I will read you the notice

:

'^NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citizen

of the United States, over the age of twenty-one

}-ears, has, in compliance with the requirements of

the Revised Statutes of the United States, tliis day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz and (300) three hundred feet in

width on each side of the middle of said lead, lode

or vein, together with all mineral deposits contained

therein, and all timber growing within the limits

of said claim, and all water and water privileges

thereon or appurtenant thereto, situated in the Ante-

lope Mining District, County of Eureka and State

of Nevada and more particularly described .^s fol-

lows, to wit: Commencing at the northeast comer

post of the Brenan and running thence (750). noi*th-

erly seven hundred and fifty feet along the east side

line to the east center post. Thence (750) seven

hundred and fifty feet along said east side line to the

northeast corner post. Thence running (600) six

hundred feet along the north end line to the north-

w^est corner post. Thence running (750) seven hun-

dred and fifty feet along the west side line to "the
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west center post. Tlience (600) six hundred feet

across to tlie east center post.

Connnencing again at the west side center post,

and running thence along said west side line (750)

seven hundred and fifty feet to the southwest corner

post, thence running (600) six hundred feet along

south end line to the southeast corner post, which

was the starting point. Until January 1st, 1905,

this claim was known as the Daisey and belonged to

the Whalen Consolidated Copper Mining Company.

I took it up as abandoned and have had a shaft sunk

on it ten feet deep below the rim. This claim shall

be known as the 'Morris' quartz claim of the Ante-

lope Mining District.

Located by Sidney I. Wailes, Jany. 1st, 1905.

S. L. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R.MALEY."

Q. Did f<m post that notice on the Daisy ?

A. Yes, sir, that is a copf of it.

Q. Where did fou "put it?

A. That notice was put on the center of this

claim, pretty near the south end line.

Q. What did you do after that %

A. I put the posts up.

Q. When did you put those up?

A. They were put up during January, 1905.

Q. Where did you put them ?
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A. We started at the southeast corner, this being

the northeast corner of the Brenan; thence seven

hundred and fifty feet on the east side line.

Q. What direction?

A. Northerly ; this being the east side center post

;

thence seven hundred and fifty feet on the east line

to the northeast corner post ; thence six hundred feet

to the northwest corner post; thence seven hundred

and fifty feet to the west center; thence seven hun-

dred and fifty feet to the southwest corner.

Q. How did you mark them?

A. This is marked the same as the others, what-

ever corner it may be—the southeast corner of the

Morris mining claim, etc. The center side posts were

marked whichever it might be, the east or west center

line, Morris mining claim.

Q. Did you do any work on that claim ?

A. Yes, sir.

Q. When did you do it?

A. That was done during January or February;

the first end of February, 1905.

Q. What was the nature of the work?

A. That was a shaft sunk from ten to eleven feet

deep, six feet long by five feet wide.

Q. Where was it with reference to the discovery

post?

A. That was near the discovery post, about one

hundred feet north of the south end line, about the

center of the claim.

Q. Was there ore there?
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A. There was a quartz ledge; that was stained

with a little vein of red oxide of iron running down.

Q. Did your shaft follow that ?

A. Yes, sir, mv shaft followed that.

Q. What other claim of the old T\Tialen Company

did you go on January 1st, 1905 ?

A. I think the next one was the Blue Jay.

Q. I will read you the notice of location?

'^NOTICE OF LOCATION—QUAETZ CLAIM.

Notice is hereby given, that the undersigned citizen

of the United States, OA^er the age of twenty-one

years, has, in com^Dliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz, and (300) three hundred feet in

T\ddth on each side of the middle of said lead, lode

or vein, together with all mineral deposits contained

therein, and all timbers growing within the limits of

said claim, and all water and water privileges there-

on or appurtenant thereto, situate in the Antelope

Mining District, County of Eureka, and State of

Nevada, and more particular^ described as follows,

to wit: Conuuencing at the southeast corner of the

'Wailes' claim and running thence (750) northerly

seven hundred and fifty feet along the east side line

to the east center post; thence along said east side

line (750) seven hundred and fifty feet to the north-

east corner post; thence along the north line to the



16i Sydney I. Wailes vs.

(Deposition of George William Leighton.)

northwest corner post (600) six hundred feet;

thence along the west side line (750) seven hundred

and fifty feet to the west center post, thence across

(600) six hundred feet to the east center post.

Connnencing again at the west corner post and

running thence along said west side line seven hun-

dred and fifty (750) feet to the southwest corner

post; thence (600) six hundred feet along the south

end line to the southeast comer post, which was the

starting point. Until Jany. 1st, 1905, this claim

belonged to the Whalen Consolidated Copper Min-

ing Company, and was called the Blue Jay. I took

it Jan}^ 1st, 1905, as abandoned and have since had

a discovery shaft sunk on it more than ten feet below

the rim. This claim shall be known as the 'Nil

Desperandmn' (Never Despair) quartz claim in

the Antelope Mining District.

Located by Sidney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.
Witness:

H. G. AYLSWOETH.
J. E.MALEY.'*

I ask you if that was the notice you posted on the

Blue Jay?

A. Yes, sir, that was a copy of the notice.

Q. What did you do in the way of putting up

posts ?

A. I wouldn't be sure which corner we started at,

but it goes in the same direction, this being the north-

east corner post of the Morris claim; thence seven
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hundred and fifty feet on the east side line to the

center, this being the center post ; thence seven hun-

dred and fifty feet to the northeast corner post;

thence six hundred feet on the north end line to the

northwest corner post; thence seven hundred feet

on the west side line to the center, this being the

west side center post, and thence seven hundred and

fifty feet on the west side line to the southwest cor-

ner post. • '

Q. When did you put those posts up ?

A. Those posts were put up, I should say, in Jan-

uary, 1905.

Q. How were they marked ?

A. Same as the others—name of the claim with

the location of the post.

Q. What work did you do on that claim?

A. There was a new shaft sunk on that claim

from ten to eleven feet deep, six or seven feet long,

and from five to six feet wide.

Q. When was that done?

A. That was done about the middle of February,

as near as I can remember.

Q. Where was that shaft?

A. That was about the center of the claim, near

the discovery post.

Q. Was there ore there?

A. Yes, sir, there was some ore, mostly iron.

Q. Did you follow the vein?
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A. Yes, sir, I followed the vein. Tliat work was

done about twenty-five or thirty feet north of the end

line.

Q. Now, take another claim which you went on

January 1st, 1905 ?

A. The next was the Black Bird.

Q. The Black Bird comes next in order. I will

read you the notice of location.

''NOTICE OF LOCATION—QUARTZ CLAIM.

Notice is hereby given, that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in compliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (150) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral-

bearing quartz, and (300) three hundred feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral deposits contained

therein, and all timber growing within the limits of

said claim, and all water and water privileges there-

on or appurtenant thereto, situate in the Antelope

Mining District, County of Eureka and State of

Nevada, and more particularly described as follows,

to wit: Commencing at the southeast corner post of

the Morris and running thence northerly along the

east side line (750) seven hundred and fifty feet to

the east center post; thence (750) seven hundred and

fifty feet along said east side line to the northeast

comer post; thence along the north end line (600)
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six liundred feet to the northwest corner post ; thence

along the west side line (750) seven hundred and fifty

feet to the west center post; thence across (600) six

hundred feet to the east center post.

Commencing again at the west center post and

running thence along said west side line (750) seven

hundred and fift}^ feet to the southwest corner post;

thence (600) six hundred feet along the south end

line to the southeast corner post which is the starting

point. Until Jany. 1st, 1905, this claim was known

as the Blackbird, and belonged to the Whalen Con-

solidated Copper Mining Company. I took it up as

an abandoned claim, and have had a shaft (discov-

ery) sunk upon it more than ten feet below its rim.

This claim shall be known as the Daniel quartz claim

in the Antelope Mining District.

Located by Sidney I. Wailes Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. G. AYLSWORTH.
J. R. MALEY."

Did you post that notice on the old Black Bird

claim the first of January, 1905 ? A. Yes, sir.

Q. Where did you put it?

A. That was put about the center of the south

end line, about the center of the claim.

Q. Near the south end line?

A. Yes, sir, pretty near it.

Q. Did you afterwards put up posts?

A. Yes, sir.
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Q. AYlieii did 3^ou put tliem up"?

A. Those posts were put up the latter part of

January.

Q. Where did you put them?

A. Starting at the southeast corner post, this

being the northwest corner post of the_ Morris mining

claim.

Q. Where was the next one?

A. Seven hmidred and fifty feet on the east side

line ; thence seven hundred and fifty feet on the east

side line to the northeast corner post; thence six

hundred feet on the north end line to the northwest

corner post; thence seven hundred and fifty feet on

the west side line to the center, this being the west

center line post ; thence seven hundred and fifty feet

on the west side line to the southwest corner post.

Q. How were they marked ?

A. These were marked the same as the others,

whatever corner it may represent—the southeast cor-

ner of the Daniel mining claim. The center side

posts were marked the east center side line post of the

Daniel mining claim, and the west the same.

Q. Did you do any work on that claim ?

A. Yes, sir.

Q. When did you do it?

A. That work was done about the middle of Feb-

ruary.

Q. Where was it done ?

A. That was done on the old incline shaft.

Q. How deep was that incline shaft before?
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A. I should judge it was about twenty-five feet.

Q. How much further did you go?

A. Fully ten feet.

Q. What were the other dimensions of it ?

A. It was about seven feet high and about five or

five and a half feet wide.

Q. Where was that with reference to the discovery

Ijost? A. That was close by the discovery post.

Q. In sinkng the shaft were you on an ore ledge ?

A. This followed an iron vein.

Q. Now, take another one. I will read you the

location notice of the St. Dennis

:

*'NOTICE OF LOCATION—QUARTZ CLAIM.
Notice is hereby given that the undersigned citizen

of the United States, over the age of twenty-one

years, has, in comjDliance with the requirements of

the Revised Statutes of the United States, this day

located and claim (1500) fifteen hundred linear feet

along the course of this lead, lode or vein, of mineral

bearing quartz and (300) three hundred feet in

width on each side of the middle of said lead, lode or

vein, together with all mineral deposits contained

therein, and all timbers contained within the limits of

said claim, and all water and water privileges thereon

or appurtenant thereto, situate in the Antelope Min-

ing District, County of Eureka and State of Nevada

and more particularly described as follows, to wit:

Commencing at the northwest corner post of the

Brenan and running northerly along the east side

thence (750) seven hundred and fifty feet to the east
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center post; tlience (750) seven liimdred and fifty

along said east side line to the northeast corner post

;

thence running along the north line to the northwest

corner post (600) six hundred feet; thence from

northwest corner post (750) seven hundred and fifty

feet along the west side line to the west center post

;

thence across (600) six hundred feet to the east center

post.

Commencing again at the west center post and run-

ning thence along the west side line (750) seven hun-

dred and fifty feet to the southwest corner post;

thence (600) six hundred feet to the southeast corner

post which was the starting point. Until Jany. 1st,

1905, this claim was known as the St. Dennis and be-

longed to the Whalen Consolidated Copper Mining

Company. I took it up as abandoned and have had

a shaft (discovery) sunk on it more than ten feet

below the rim. This claim shall be known as the

'Eitner' quartz claim of the Antelope Mining Dis-

trict. Located by Sidney I. Wailes, Jany. 1st, 1905.

S. I. WAILES.
Witness

:

H. C. AYLSWORTH.
J. R.MALEY."

Did you post that notice on the old St. Dennis Jan-

uary 1st, 1905 ? A. Yes, sir.

Q. Did you put up posts after that ?

A. Yes, sir.

Q. When did you put them up ?

A. They were put up in January.

Q. Where did you put them ?
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A. Starting at tlie southeast corner, thence seven

hundred and fifty feet on the east side line to the

center, this being the east side center post, thence

seven hundred and fifty feet on the east side center

line to the northeast corner post, thence six hundred

feet on the north end line to the northeast corner

post. This was the southwest corner post of the

Daniel. Thence seven hundred and fifty feet on the

west side line to the west side center post, thence

seven hundred and fifty feet on the west side line to

the northwest corner post.

Q. How did you mark them?

A. These were marked the same as the other

posts, whatever they represented—the northeast

corner of the Ritner mining claim. The east side

center line to post was marked the east center line

post of the Eitner mining claim, and the west side

post marked the west, &c.

Q. Did you after that do any work on the claim ?

A. Yes, sir. There was a shaft sunk there—

a

new shaft.

Q. Where was that?

A. That was about one hundred feet south of the

north end line of this claim.

Q. And where, as a matter of east and west

—

about how far from the east end line?

A. It is about one hundred feet south of the end

line of this claim, and about one hundred feet from

the center of the end line.

Q. What work did you do ?
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A. This shaft was sunk from ten to eleven feet

deep, fully six feet long, and five feet or six feet wide.

Q. Was there ore there ?

A. Yes, sir, there was an iron ledge there.

Q. Did you follow the lead? A. Yes, sir.

Q. Where was that with reference to the dis-

covery post?

A. That was close by the discovery post.

Q. I will ask you if all the work you have testified

to and all the posting of notices and the erection of

posts was done during the months of January and

February, 1905 ? A, Yes, sir, it was.

Q. Have these notices been there continuously

since that time?

A. Yes, sir. Well, there are some of them there

and some have been blown away and washed away

now. When I came away I noticed there was some

up yet.

Q. Were they all there to your knowledge on

thefirstof April, 1905?

A. Well, I guess they were, yes, sir.

Q. I think I asked you if Wailes asked you to

do this work for him, did I ?

A. Yes, sir, he did.

Q. What is the extent of your familiarity with

the old claims of the Whalen Consolidated Copper

Mining Company ? I want you to state in a general

way how much you have been around there and how
well you know them.

A. I have been around there for over five years

now.
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Q. Do you know when you are in any given place

on those claims on which claim you are ?

A. Yes, sir.

Q. Who attended to the hiring of the men to do

that work in 1905 ? A. S/dney Wailes.

Q. Did he stay there and do it himself?

A. No, sir. He simply arranged with a man, a

miner called Trunbath, and Trimbath was to get

other men to help him.

Q. Did he engage you to do anything with it ?

A. Yes, sir, he engaged me to see that the work

was properly done, and to put up the posts and the

notices.

Q. And you saw that the work was done for him?

A. Yes, sir.

Q. Who paid the men ?

A. The money came through me.

Cross-examination by Mr. FOOTE.

Q. You are a stockholder in the Whalen Consoli-

dated Copper Mining Company, aren't you?

A. I was.

Q. When did you dispose of your stocks

A. I never disposed of it.

Q. You still have iti A. Yes, sir.

Q. Then you are still a stockholder?

A. Yes, sir.

Q. How many shares hiave you ?

A. I don't know just how many I have got.

Q. Were you not in 1904 appointed the agent of

the Whalen Consolidated Copi^er Mining Company ?
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A. No, sir.

Q. Supposing that the of&cers of the company had

testified that they had appointed you agent, would

that refresh j^our recollection as to that ?

A. I never was appointed agent to my knowledge.

Q. Did you ever act for them out there during all

the five years you were there ? A. No, sir.

Q. What were 3^ou doing there during all that

time ? A. During all the time ?

Q. Yes.

A. I worked for William Whalen for two years

—

nothing to do with that company, though.

Q. Whom else did you work for?

A. I didn't work for anybody there except

Charles Lay part of the time.

Q. Do you know Mr. Lay pretty well?

A. Yes, sir.

Q. What did Mr. Lay pay you ?

A. I don't exactly know how much he did pay

me ; not very much though, because I didn't work for

Mm very much.

Q. How did you make your living out there dur-

ing all the five years you were there ?

A. I worked for Mr. Whalen two years of it,

Q. And there are three 3"ears unaccounted for?

What did you live on during the three years ?

A. I lived on my own money.

Q. You have money of your own ?

A. I had money. Yes, sir.
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Q. When did you leave the mines out there to

come up here?

A. I went into Eureka in December, some time

the latter part of December.

Q. When did you go to Chicago %

A. I have been here about three weeks, I guess;

a little over three weeks out and in. I have not been

in Chicago all the time.

Q. Do you remember the day that Mr. Wailes got

to the camp ? A. I know about the day.

Q. Do you remember what day of the week it

was ? A. I think it was on a Friday.

Q. Did he get there in the morning ?

A. I don't know whether it was morning or after-

noon.

Q. How long did he stay?

A. He stayed a day or two.

Q. Do you remember distinctly how long he did

stay?

A. I think he came on Friday, or Thursday, and

went back Saturday.

Q. He went away on Saturday ?

A. I think so.

Q. You remember that on account of Sunday
being a holiday, whether or not he went back on Sat-

urday? A. Yes, sir.

Q. Sunday is a holiday out there, isn't it?

A. I guess not.

Q. Have you any way of distinguishing Sunday
from any other day? A. Yes, sir.



176 Sydney I. Wailes vs.

(Deposition of George Yfilliam Leigliton.)

Q. How?
A. Well, usually, wlien you get among miner2,

and they have have a holiday, they do their washing.

Q. And you remember that Mr. Wailes went awa v^

before Sunday?

A. I think he did. I think he went away on Sat-

urday.

Q. Do you remember what time on Saturday?

A. It would be in the afternoon.

Q. Do you remember when Mr. Wailes arrived

there, how he came ? A. Yes, sir.

Q. How ? A. He came on a train.

Q. Did he come on a special train?

A. Yes, sir.

Q. Did Mr. Lay come with him?

A. No, sir.

Q. Was Mr. Lay at the camp when Mr. Wailes ar-

rived ? A. No, sir, he was not.

Q. Who introduced Mr. Wailes to you?

A. Mr. Lay.

Q. And yet he was not at the camp ?

A. No, sir.

Q, How did he introduce Mm to you ?

A. He was at the camp when he introduced him to

me, but he wasn't there Avhen Mr. Wailes came.

Q. How long was Lay there before Mr. Wailes

came ?

A. I don't know. 1 think it was the same day.

Mr. Lay was in Eureka.

Q. How long before that had Mr. Lay been at the

camp ?
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A. I don't remember; not very lonj?:, thous^li.

Q. How Ions: after Mr. Wailes arrived was it that

you went out with him to look over these claims'?

A. It was the same dav as he went awav, T think.

O. That was Saturdav? A. Yes. sir.

0. How lon<T was ^Tr. Wailes on. the j^round with

voTi lool-^iiio- over tl^p claims?

A. "F^f Avnc; pH flip -ninrrtino- p>r)f\ -n^vf nf f"he after-

O. T"? it }"!ot t^^e f'^'^^ t^Tnt Ito i"ir»c+/^-^ flij-i notices on

th^f dnT^*? A. N^'^f r>-n fLnc-p plnirnc;_

O. OiT fltoco f'lni-n"*'?, flTnt vmi Tif»T^p mm^fi'^iT:!'^ 9

A. We did pnpt notices on some claims. We

O. "ni'^"»T't vnn -nnqf •n'^''"i'^P'=' ^"''> f"^T> pl'^^^'v^q r>"P +lTe

"Wfic;n'f ITint t^TP da'^'' those notices were nosteid?

A . "N^o. ctir.

O. \A^pcjn 'f p oinrrlo nnfir>p pr>c<+<-vr? oy| n c;T-n<TTi-»

"WiTilA-n (nArtcrnli'-lnterl rto"nni^r '^,finin<T *nomna,nv

claim on thnf rloTrf

A. T TTonlrlrt 'f pott -Pot* piir'n wT-»<=>fTTOT« f^'OT'io TT-oic* or

not, 'b^^t T posted all the notices at midniixht on the

fiv^i of Ji^nnarv.

O. T>irl von T)o<5t thprn at mirlniMif of t^''p driv ^"'»'>t

Mr. Wailes left? Yon ou.dit to know that. You
0U2"ht to rememher that.

A. It was on t^^e first of January.

Q. Was it on the midnis^ht of the day Mr. Wailes
left the camp? A. No, sir.
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Q. How long afterwards was it ?

A. Twenty-four hours probably, or twelve hours.

Q. You are sure of that ? A. Yes, sir.

Q. Was it at least twenty-four or twelve hours

after Wailes left that you first put up a notice

on any of the Whalen Consolidated Copper Mining

Company old claims?

A. I wouldn't be sure of that. We put papers

on Saturday morning on some other claims.

Q. Weren't some of those claims Whalen Consoli-

dated Copper Mining Company claims ?

A. I am not sure of that.

Q. As a matter of fact, it might be you put up

those notices on Saturday on all these Whalen Con-

solidated Copper Mining Company claims?

A. No, sir, we did not.

Q. But you did on some of them ?

A. I put all them notices up myself on the first

of January after midnight.

Q. Leave out dates, and let us get at the facts as

to the time. You can fix how many hours elapsed

between his leaving and his getting there and when

you did this work. Now, disabuse your mind of

any date that you have got fixed in there.

A. Those notices were posted on that day

—

Q. I want to know, as a matter of fact, whether

you did not post those notices immediately after Mi\

Wailes left, or when he was there, on these Whalen

Consolidated Copper Mining Compam^ claims ?
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A. It was after lie left that I posted the notices.

We went over the ground and posted notices besides

the Whalen company's claims.

Q. I understand that, but do 3^ou know on which

claims of the Whalen Consolidated Copper Mining

Company you posted notices on Saturday %

A. On other claims that were located by ourselves.

I think there was twelve more claim^s besides that we

went on and posted notices on.

Q. Why did you leave the Whalen Consolidated

Copper Mining company claims out?

A. I didn't know he was going to take them up

then.

Q. When did he tell you he was going to take

them, up I A. Saturday.

Q. Did he tell you when to post the notices?

A. Yes, sir.

Q. When?
A. The first of January, as quick as we could.

Q. Did he give you the notices printed out?

A. Yes, sir.

Q. Did you see him sign those notices ?

A. No, sir. I didn 't see him sign those notices.

Q. Were they signed by him ?

A. Yes, sir. I .didn't know he had got them imtil

he gave them to me.

Q. Were they printed, tj^pewritten or written?

A. I think they were written or typewritten. I

won't be sure about it

Q. Do you know these men who signed them as

witnesses? A. No, sir, I don't know them.
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Q. Were they there at the camp ?

A. No, sir, they were not there at the camp.

Q. They were not at the camp at all?

A. No, sir.

Q. Didn't Lay tell you he w^as going to have

Wailes come down and locate these claims ?

A. No, sir.

Q. When you went out Saturday on the Whalen

Consolidated Copper Mining Company's claims did

you see anybody else there on the grounds? Wasn't

the sheriff there?

A. I don't know whether the sheriff was there or

not. I saw two men we had working on some other

claims there.

Q. Was Daniel Davids there?

A. I don't remember whether he was there at the

time or not.

Q. Is it not the fact that both the deputy sheriff,

Burdick, and Daniel Davies were on the ground when

you and Wailes went out?

A. No, sir, Burdick wasn't on the ground. I

would have known him if I had seen him.

Q. You knew the property was levied on by the

sheriff, didn't you? A. Yes, sir.

Q. When was it levied on ?

A. I don't remember when it was levied 6n.

Q. Weren't j-ou there when it was levied on?

A. I don't know w^hether I was at the camp at

tuat time or not. I don't remember.
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Q. Is it not the fact that when you went on there

with AYailes on Saturday, that you tore down the

notices that the sheriff had put up ?

A. No, sir, I did not.

Q. When did 3^ou conunence work on the Prince

of Wales mine for Wailes?

A. I don't know. Sometime the first of January.

Q. Were you doing am^ work on the Prince of

Wales mine the day before Christmas ?

A. I had some work done on the Prince of Wales.

I don't remember just when Christmas was there.

Anyhow, it was done some time in December. I

found some ore, and I had a couple of men there

—

my boy and another man—blasting out some ore.

Q. Is it not the fact that on Saturday, when you

were out on this property with Wailes, that you saw

Davies and Burdick there, and that Wailes asked

you to take a crack at them? A. No, sir.

Q. He never said anything like that to you?

A. No, sir.

Q. You know those men were not there?

A. Burdick was not there.

Q. Was any deputy sheriff there?

A. I didn't see any.

Q. And you were not asked to do anything to any

of them? A. No, sir.

Q. You didn't see Davies there either?

A. I don't remember whether I saw him there

that day or not. You couldn't see very far that day.

It was snowing pretty hard.

Q. Cold, was it?
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A. It was snowing. It never gets cold when it

snows out there.

Q. Were you ever an officer in the Whalen Con-

solidated Copper Mining Company ?

A. No, sir. Never.

Q. Was Mr. Lay ever an officer in the Whalen

Consolidated Copper Mining Company?

A. Not to my knowledge, but I have heard that

he was an officer at one time. That was several years

ago. I didn't know much about the companj^ at that

time.

Q. Do you know much about it now?

A. Not very much.

Q. Do you mean to say that a^ou did not do any

of the discovery work on the Prince of Wales mine

until after January 1st, 1905 ?

A. Not for Mr. Wailes.

Q. But you did do discovery work on it in De-

cember? A. Yes, sir.

Q. What did you do on it in December ?

A. I had some ore blasted out. I saw a big chunk

of ore sticking out of the ground, and I had some

men blast it out. There was probably two feet or

two and a half feet high, and as big as this room, and

I wanted to see how much ore there was there.

Q. Was that a new shaft ?

A. Yes, sir, that was a new place.

Q. Wasn't that the same place that 3'ou continued

to work on on that discovery work for Wailes ?
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A. Yes, sir, and I went on and did the discovery

work.

Q. In the same place? A. Yes, sir.

Q. So that the work you did in 1904 counted on

this work you did in January ?

A. No, sir. There was ten feet or more sunk

about the same place that I had this already blasted

out.

Q. Not counting any part of this you did in De-

cember? A. No, sir.

Q. You are sure of that ?

A. Yes, sir. The instructions were to Trimbath

to sink ten feet there.

Q. Did you see it done?

A. I saw it after it was done.

Q. Did you measure it? A. Yes, sir.

Q. AYhat did you measure it with ?

A. A tape measure.

Q. Did you measure all these workings you have

testified to yourself ?

A. I helped to measure it.

Q. You helped to measure it all?

A. Yes, sir.

Q. You had never met Wailes until you saw him

that Thursday or Friday? A. No, sir.

Q. Had Lay ever spoken to you about him?

A. No, sir.

Q. Never mentioned him?

A . Not while he—he had a telegram for him when

he was in Eureka.
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Q. How did Lay happen to come down there and

introduce Wailes to you? A. Where?

Q. At the camp.

A. Because Lay was staying at the camp.

Q. You just said he was up in Eureka.

A. He was, but he came down there the next day

—

or the same day that Wailes came.

Q. And then he introduced hun to you ?

A. Wailes stayed at the dejDot while the other

train came in and they both went together to Cedar

switch; one train came one wa}^ and the other came

the other.

Q, And they both came up from Cedar Switch

together? A. Yes, sir.

Q. Did you ask Wailes why he came in on a

special train? A. No, sir.

Q. Isn't that an unusual occurrence out there ?

A. No, sir, not unusual.

Q. They run them every little while, do they ?

A. If anybody has got the price to pay them, they

can run them at any time, if they have an engine

there. iiliiltll

Q. What did this special train consist of?

A. Sometimes it consists of

—

Q. No; this one? A. I didn't see it.

Q. You don't know of your own knowledge, then,

how Wailes got there ?

A. I don't know. He came by train, but I didn't

see the train.

Q. How do you know he came by a special tr^in?

A. Because I paid for it afterwards.
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Q. And who gave you the money to pay for it?

A. Mr. Wailes gave me the money.

Q. When did he give you the money*?

A. I think it was on the Saturday when he went

away.

Q. How much did he give you then?

A. Thirty-five dollars, for that purpose.

Q. How much other money did he give you ?

A. I don't remember how much money he gave

me.

Q. What was the form of it?

A. Some in paj^er, and some in gold.

Q. Xone of it in the form of a check ?

A. No, sir.

Q. Do you know where Wailes got that check that

he gave you ? A. No, sir.

Q. Did you see Lay give Wailes any m.oney ?

A. No, sir.

Q. Did Lay at any time he paid you monej^ tell

you that he had paid Wailes' expenses at the mine ?

A. No, sir, he never did.

Q. Did you ever ask him whether he did or not?

A. No, sir.

Q. Did you ever have any conversation with Lay
about his paying Wailes' expenses?

A. No, sir.

Q. How much mone}" did you receive from Wailes

altogether for development work?

A. For the work I did ?

Q. Yes; for the work there, and what you paid

out for him? A. I don't remember exactly.
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Q. Have you any way to refresh your recollection

on it?

A. No, I don't know just exactly how much he did

send. H sent some by Wells-Fargo, and he gave me

some while he was there.

Q. You have no idea how much that was ?

A. No, sir.

Q. Was it a dollar?

A. It was a good deal more than that.

Q. Was it a thousand dollars ?

A. Well, all told, it was a good deal more than

that, I think.

Q. Was it fifteen hundred ?

A. No, sir, I don't think it was fifteen hundred.

Q. Was it twelve hundred, do you think ?

A. Yes, sir, I think it would be that way, i3rob-

ably.

Q. When was the last time he sent you any

money—how long ago ?

A. What he did send came in February, I think.

Q. All at once?

A. Yes, sir, it came all at once.

Q. What did you do with it ? Did you deposit it

anywhere in the bank, or just keep it?

A. I just kept it.

Q. In the camp there?

A. Yes, sir, and paid it out.

Q. Was it in small bills ?

A. I guess probably the largest one was a twenty-

dollar bill—twenties, tens, fives, twos and ones, to the

best of my recollection.
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Q. Do you mean to say, then, that you started out

at midnight and posted those notices on these Whalen

Consolidated Copper Mining Compan}^ abandoned

claims, as you claim? A. Yes, sir.

Q. Kind of dark, wasn't it?

A. I had a lantern.

Q. How did you post them?

A. I put them on trees.

Q. Tacked them up? A. Tacked them up.

Q. Anybody with you? A. Yes, sir.

Q. My son Olney.

Q. Olney Leighton ? A. Yes, sir.

Q. Did you post them all before daybreak ?

A. Yes, sir, I posted them all before daybreak.

Q. And what was the day of the week that you

got through posting them ? Was it Sunday ?

A. It was Monday morning early to the best of my
recollection.

Q. You didn't do any work on those on Sunday

then? A. No, sir.

Q. But you might have done on Saturday
;
you are

not sure about that?

A. I posted notices on Saturday on some other

claims, but not all I wanted to that day, on outside

claims, on new ground, and it snowed too hard and I

couldn't find

—

Q. What was jout reason for not wanting to post

them on Sunday ? Why did you wait from Saturday

over to Monday?

A. Which location notices do you mean ?
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Q. Any of them. According to your testimony,

you didn't post any of them on Sunday at all, but you

left a gap there between what you posted on Saturday

and Sunday night at midnight. Now, why did you

leave that gap? Why did you let that time elapse?

A. I don't know.

Q. Well, did you let a day slij) in there between

the posting of the notices on Saturday and the post-

ing of the others ?

A. I don't remember whether Sunday elapsed.

Q. You don't remember whether you did or not?

A. To my memory, it was the first of January,

after midnight—on a Sunday night. I think it was

after midnight Sunday night or Monday morning,

tliat we posted the notices.

Q. But did you post any notices on Sunday? I

want to know why you stopped posting on Saturday

;

and waited until midnight Sunday night?

A. Well, Avhy I posted notices on Saturday was

that Mr. Wailes was there and I wanted to show him

this new ground, and he asked me to post his notices

on eleven claims after midnight Sunday.

Q. Did you wait a full day after Wailes left be-

fore you posted his notices?

A. It seems to me he went away Saturday, and

then we posted them on Sunday night or Monday

morning.

Q. I want to know why you waited a full day ?

A. That is the best recollection I can give you;

probably twelve hours.



Daniel Bavies and William H. Siveeney. 189

(Deposition of George William Leighton.)

The further taking of testimony in this cause was

postponed until eleven o'clock A. M., Febi-uary 27th,

1906'.

February 27th, 1905, 11 o'clock A. M.

Cross-examination of GEORGE WILLIAM
LEIGHTON, resumed.

(By Mr. FOOTE.)

Q. Will you explain why it was that you, as a

stockholder of the Whalen Consolidated Copper Min-

ing Company, were so ready and willing to relocate

their claims for Mr. Wailes that you started at mid-

night to do the work ?

A. Mr. Wailes asked me if I would put the notices

up, for him, at midnight, and I told him yes, and I

did so.

Q. Didn't you consider your own interest in this

property ?

A. Well, m)^ interest in that property was gone.

I had got other claims outside of that property that

was all I could take care of.

<5. Wliat interest have you in the Kevada Central

Copper Company ? A.I have got one-third.

Q. Is it not the fact that Mr. Wailes has already

made deeds of these clamis that you posted notices

for him, on the Whalen Consolidated Copper Mining

Compan}^, to the Copper Central Company f

A. I don't know.

Q. Didn't Mr. Lay ever tell you that that was to

be done ? A, No.

Q. Do you know W. M, Shaw? A. Yes, sir.
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Q. Did Shaw ever tell you that Lay had written

him: "Don't do anything that will jeopardize your

or my interest ? The plan of having Mr. AYailes was

mine, and you and the old stockholders of the com-

pany will yet be taken care of as I promised ? '

'

A. I don't remember any such letter, or him tell-

ing me any such thing.

Q. Did he ever tell you anything of that nature ?

A. Not that I remember of.

Q. Did you have any idea of any kind at the time

of making these relocations that your interests in the

Nevada Central Copper Company would be due to

your interest in the Whalen Consolidated Copper

Mining Company? A. Not at that time.

Q. When was this spoken of to you?

A. Well, I think there was some—Mr. Benson, the

secretary and treasurer of the Nevada Central Cop-

per Company, was about to make some arrangements

\^dth Mr. Wailes. That is all I know about it.

Q. Wasn't it your understanding prior to Janu-

ary 1st, 1905, that this property was to be relocated

by someone adverse to the Consolidated Copper Com-

pany? A. No, sir.

Q. You knew nothing about it prior to that time ?

A. No, sir.

Q. You had no conversations with Lay or anyone

else?

A. Well, I knew the property would be open for

relocation for some time.

Q. Well, as a stockholder of the Whalen Consoli-

dated Copper Mining Company, why didn't you see
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that the proper development work was done in 1904 ?

You were there on the ground.

A. Because I got enough outside property that I

had no more interest in the old company. I got no

money to do any work with.

Q. What are you going to do with this one-third

interest in the Nevada Central Coi3per Company?

A. Well, I own the claims.

Q. How did you get the claims ?

A. I located them myself—me and my boy.

Q. What claims are they "I

A. There is the Current Bun; that was the first

one ; the Alexander and the Carnation, the Blair, the

Whitney, the Price, the Bonanza, the Gibraltar and

the Great West, and the Irving. I think that is the

ten.

Q. Were any of those former claims of the

Whalen Consolidated Copper Mining Company ?

A. No, sir.

Q. Now, is it not the fact that you or Mr. Wailes

had posted notices of relocation on the Whalen mines

prior to January 1st, and that when the sheriff, or his

deputy, and Mr. Davies, came on to levy on that prop-

erty, that you ran ahead of them and tore those

notices of relocation down, and then posted others

later? i

A. We posted some notices that afternoon on

some other claims.

Q. Well, you answer this question. (Last ques-

tion repeated.) A. No.
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Q. On February, the third or fourth, did you re-

ceive a letter enclosing notices of protest to be filed

with Sweeney, the sheriff, purporting to be signed

by S. I. Wailes? A. In what year?

Q. 1905?

A. AVell, I don't remember whether I received it,

or Shaw received it; one of the two did.

Q. That was really w^ritten by Lay, was it not ?

A. I don't know.
-

Q. Wasn't it signed "per C. L."

A. It was from Mr. Wailes.

Q. (Handing witness paper). I will show you

that letter and ask you whether that refreshes your

recollection. You may state whether or not you re-

ceived that letter and what you did with it.

A. I don't remember what I did with it.

Q. Did you receive it %

A. I received the letter.

Mr. FOOTE.—I offer this letter in evidence. The

letter last above referred to, and offered in evidence

by solicitor for defendant, is marked Defendants' Ex-

hibit "I.''
"'^"""^"

Q. When did Lay first talk to you about your be-

ing a witness in this case f

A. He never talked to me at all.

Q. Who did? A. Mr. Mitchell.

Q. Do you know Shaw very well?

A. Yes, sir, I do.

Q. Did Shaw ever teU you that Lay was trying to

get hun to be a witness in this case ? A. No, sir.
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Q. Did lie ever tell 3^ou he had received auA^ letters

from Lay about it ? A. No, sir.

Q. Do you know where Mr. Shaw, is now ?

A. ,No, sir.

Q. How did you happen to leave the mines out

there when you came away this time?

A. How did I happen to leave?

Q. Yes?

A. Why, I wanted to come to Chicago and other

places, and I came away.

Q. What was your reason for wanting to come

here? A. Well, I had business to attend to.

Q. Do you mean to testify here that you have at no

time had no talks or letters with or from Charles Lay

in relation to this lawsuit ? A. No, sir.

Q. You have not? A. No, sir.

Q. When Wailes gave you the thirty-five dollars

to pay for the special train, was Mr. Lay present ?

A. No, sir.

Q. Did you ever hear any conversations between

Mr. La}^ and ^fr. Wailes in regard to that special

train ?

A. Yes, sir ; I did hear some.

Q. What were they ?

A. Mr. Wailes said that he wanted to know who

he was to pay the money for the special to, whether

the operator at Palisade, or where. Mr. La^^ said:

*'Well, Mr. Leighton is going in to Eureka in a few

days ;" and the special was ordered through Mr. Bert

Smith at the bank; "And all Mr. Leighton has got to
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do is to pay tliirt3-five dollars into the bank to Mr.

Smith ; '

' which I did.

Q. Mr. Lay then said he had ordered the special

for Wailes?

A. Mr. Smith had ordered the special for Wailes.

Q. Who told Mr. Smith? A. I don't know.

Q. Do you remember when you started the de-

velopment work on the Prince of Wales mine?

A. It was on the first or second of January.

Q. Now, tell me just exactly what you did and

how many men you had working there and who they

were. A. William Trimbath and Olney Leighton

and William Shaw ; that was all at that time.

Q. How many days did each of those work ?

A. You mean on this particular claim?

Q. Yes?

A. Mr. Shaw didn't work on it at all. The other

two worked—Mr. Trimbath and Olney Leighton.

Q. • How many days ?

A. Couldn't remember just how many days, but

they worked while they sunk ten feet—a little over

ten feet.

Q. Did 3'ou keep an}^ books or records of any kind

showing who worked and how much was paid for that

work in the development work of each of those mines ?

A. Yes, sir, I kept track of the time.

Q. Where is that book now?

A. It is out west.

Q. Whereabouts, in whose custody is it?

A. It is in ni}^ house. It is the book I kej^t time

with.
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Q. And this shows all the time that was spent in

the discovery work on these relocated claims?

A. Well, the receipts for the money shows the

time the work was done on each claim.

Q. Have you those receipts?

A. Yes, sir, I have got those.

Q. At your house in Nevada?

A. No, sir, I have got them in Chicago here, I

think.

Q. Can you produce them here?

A. I think I could.

Q. (Handing witness a pamphlet.) Did you have

anything to do with the preparation of this little book,

"Fortunes in Copper"? A. No, sir.

Q. Have you ever read it?

A. Yes, sir, I have read it.

Q. Do you agree with all it says there?

A. Yes, sir.

Q. You think then that these mines formerly be-

longing to the Whalen Consolidated Copper Mining

Company are valuable ?

A. Well, they might be, with development.

Q. Who organized the Nevada Central Copper

Company ?

A. Mr. Benson, myself and Colonel Lay.

Q. Is Mr. Wailes interested in that?

A. No sir.

Q. When is Mr. Wailes to transfer these eleven

relocated claims to that company?

A. I don't know.
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Q. The company has an miderstanding with him,

have they not, that he is to do so ?

A. I don't know that.

Q. You are vice-president of the company, aren't

you? A. Yes, sir.

Q. "Who authorized you to remove the blacksmith

shop from the Prince of Wales mine in 1904 ?

A. No one.

Q. Did you remove it?

A. Well, I would like to explain about that black-

smith shop.

Q. Did you remove it?

A. Yes, sir, I removed the boards.

0. Did you remove the \\'indlass from the Copper

Nut ? A. Yes, sir.

Q. Did you remove six by eight tnnbers and rope

from the Copper King? A. Ko, sir.

O. Did vou testifV on the second dav of July, 1904,

in the suit bv Mr. Shaw that Charles Lay owned all

the personal -property of the Whalen company?

A. No, sir.
"^~

O. What was thai: -ca?e inwhiTrh you testified on

that dav? Who 'were the pa:rties'?

A. Si^aw brought suit against me, Charles Lay

and the Whalen company.

Q. And you did not testify as I have stated, that

Lay owned the personal property of the Whalen com-

pany?

A. Not of the Whalen company, I testified he

owned all the personal property around that they had

attached there on the Irving claim.
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Q. That was supposed to belong to the Whalen

company, was it not ?

A. Well, they supposed it did, but it did not

.

Q. You have been a stockholder how many j^ears

in the Whalen Consolidated Company?

A. About eight years, I think.

Q. Who had charge of the work for the Whalen

Consolidated Company at the mines during those

eight years ?

A. Well, I can only testify to about six years.

Q. Well, give me those ?

A. Whalen had charge of it, I think, the first two

years, I guess.

Q. Who had the next years ?

A. They were not in charge of anybody, not in

1902, I think. Only the assessment work was done

that year.

Q. Didn't Charles Lay have charge of the work

out there for the Whalen Consolidated Company?

A. In what year ?

Q. Any time %

A. In 1902 there was a man named Seufert came

out under the receiver's orders and did the assess-

ment work that year.

Q. What was Lay's connection—why was he out

there ? A. A stockholder.

Q. You did whatever Lay told you to do, didn't

you? A. Me?

Q. Yes.

A. I did in 1904, what I did for him.
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Q. You did what Lay told you to do ?

A. Yes, sir.

Q. And you knew that he was a stockholder in the

company? A. Yes, sir.

Q. And you were a stockholder in the company?

A. Yes, sir.

Q. And you were doing it for the company,

weren't you? A. No sir.

Q. You were doing it against your own interest

then, and against the interest of the other stock-

holders ?

A. What I did in 190 J: on that company's prop-

erty was for Mr. Lay.

Q, Were you doing it willingly against the inter-

est of yourself as a stockholder and of Lay as a stock-

holder and of the other stockholders?

A. Well, it was—what was done.

Q. Didn't you ever make any remonstrance to Lay

about the fact that this work was being done without

the consent of the company?

A. I knew very well that the property would be

lost if the company didn't come and do some work

on it.

Q. Didn't you regard that your work, the last

work, was for the company, and you were both

stockholders? A. No, sir.

Q. And you made no question or remonstrance

about it ? A. No, sir.

Q. Never talked to Lay about it?
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A. On the occasions that Mr. Lay thought if he

could ship some ore he could make some money out

of it.

Q. Th«n you went in and took ore off of property

that did not belong to you for Mr. Lay?

A. Yes, sir.

Q. Your connections with Mr. Lay are very close,

aren't they?

A. Well, it was, just at that time.

Q. Aren't they now? A. No, sir.

Q. Any ill-feeling between you ?

A. No, sir. I simply have not had any business

to do with him for this last year.

Q. Don't you regard your interest in the Copper

Central Company as due to your being a stockholder

and having lost money in the Whalen Consolidated

Company ? A. No, sir.

Redirect Examination by Mr. FLOOK.
Q, There was one thing I thought of after the di-

rect examination closed that I ought to have brought

out, that may be a little indistinct, and I want to ask

that question now. You stated that you put your

original location notices on trees ? A. Yes, sir.

Q. I will ask you if in each case you afterwards,

and during the months of January and February,

1905, took those notices down off the trees and trans-

ferred them to posts right beside the work you did ?

A. Yes, sir, discovery posts.

Q. How were those posts erected ?

A. What was on the posts?
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Q. No ; liow were the posts put up ?

A. Those posts were about the same size as the

others, five feet or six feet long, and from five to six

inches wide, set in the ground wherever it was soft,

and if not set in the groimd they were built up by

rocks or earth two feet high and four feet wide.

Q. Was that pile put up whether they were set in

the earth or not ? I mean whether a hole was dug for

them or not, was that earth or pile of rock put up ?

A. Not quite so much. If they were in the ground

eight or ten inches or a foot, the dirt would be only

piled up a foot or a foot and a half above the ground.

Q. Mr. Foote asked you last evening if you al-

lowed a day to elapse between the time Mr. Wailes

left and the time you went on the property, and your

recollection did not seem to be very clear about it. I

will ask if since last night you have thought the mat-

ter over, looked at a calendar for the years 1904 and

1905 to refresh 3'our recollection ?

A. Yes, sir. I undertook last night to see where

the difference was.

Q. State then to 3^our best recollection now what

happened ?

A. Mr. Wailes left the mines on Saturday after-

noon, and I went to posting notices the same evening

at midnight.

Q. So that 3"ou commenced to post notices Sun-

day morning, after midnight ?

A. Yes, sir, Sunday morning after midnight.

Q. You have testified that you are vice president

of the Nevada Central Copper Company ?
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A. Yes, sir.

Q. I will ask you what part of the business of that

company you attend to ?

'A. Superintending out at the mines.

Q. What, if anything, have you had to do with

the business concerns of the company, aside from the

practical work at the mines %

A. Nothing outside of the work at the mines.

Q. Now, you wanted to explain about the black-

smith shop that you were asked about. You may
explain about that now.

A. When Mr. Lay came out there in 1904 about

Maj^ I think, what they call the blacksmith-shop on

the Prince of Wales mine at that time consisted of

four or five cedar posts with some limbs cut from

Cedar trees and pine trees which had fallen down,

and I had Mr. Frank Lewis and Olnej^ Leighton get

the planl?:s oft" the Current Bun mine, bring them

down and build a kind of a shed over the bellows and

anvil, so that they were under shelter, as we had

some wet weather and snow at that time. The fol-

lowing year—or the saone year, about April—the fol-

lowing year in April, it was—I had Mr. Shaw take

these planks back againwdth him, and Mr. Trimbath

and Olney Leighton built a good blacksmith-shop on

the Currant Bun claim with the same material and

lumber that I moved from the Currant Bun claim.

Q. Is there any explanation you want to make

about the windless that j^ou testified was moved?

A. The windless that was moved from the Copper



202 Sydney I. Wcdles vs.

(Deposition of George William Leigliton.)

Nut mine belonged to me personalh", and I moved

that back again to the Irving claim, where we were

sinking a well and needed it at that time.

Q. Mr. Foote asked you if you took ore from the

Whalen mines in 190i for the benefit of Colonel Lay

and yourself. I want to ask you if you understood

that question as I did, that is, if the ore that was

taken out was for the benefit of Colonel Lay, or for

both of you ? A. For Colonel Lay.

The further taking of testimony in this cause was

postponed until March 2nd, 1906, at eleven-thirty

o'clock A.M.

Chicago, March 2, 1906, 11:30 A. M.

Present; same as before.

Examination of GEORGE WILLIAM LEIGH-
TON resumed

:

Mr. FLOOK.—Q. Mr. Leighton, did you bring in

the receipts that Mr. Foote asked for at the last ses-

sion?

A. (Producing papers.) Well, I didn't have the

receipts he asked for, but these are the receipts I

have got.

Q. Why haven't you got the others?

A. I thought these was them, but I find by look-

ing through that I haven't got them.

Q. These are the receipts for work done on the

outside claims, so called, that is, claims that never

did belong to the Whalen Consolidated Copper Min-

ing Companj^? A. Yes, sir except two.
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Q. I mean that are not involved in this lawsuit

any way? A. Yes, sir.

Q. Where are the receipts that you said you took

for work done on the eleven old Whalen claims that

Mr. Foote asked for?

'A. I don't remember just where they are. It

seems to me I sent them by somebod}^ to Mr. Wailes,

and I don't recollect now, and I can't think who it

was. But it seems to me that I sent them to Mr.

Mitchell, Mr. Wailes' attorney, but I think he said he

didn't want them, and I don't remember whether I

sent them by him or not.

Q. How did you come to bring these receipts to

Chicago ?

A. I picked them up when I was coming out with

other papers I had, and the envelope being marked

"11 claims" there (indicating), I thought that was

the eleven old claims.

Q. You told me this morning that there was one

point in your testunony you wanted to correct.

A. Yes, sir.

Q. You can do that now.

A. The question was asked me if I didn't testify

that Mr. Lay owned the personal property out there

which was involved in the suit brought by Mr. Shaw

in July. I said
'

' yes,
'

' but I testified and swore that

the Nevada Central Company owned all the personal

property out there that was attached under this

judgment of Mr. 8haw.

Q, Did it ever belong to Lay?
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A. It did belong to Mr. Lay at one time, part of it.

GEOEGE WILLIAM LEIGHTON.

Subscribed and sworn to before me, John Ritchie,

a notary public within and for the county of Cook

and State of Illinois, this second day of March, 1903.

[Seal] JOHN RITCHIE,

Notary Public.

By agreement of solicitors for the respective par-

ties, the three books marked "Defendants' Exhibits

2, 3, and 4," being the stock record books of the

Whalen Consolidated Copper Mining Company, are

admitted to be all the stock books of said company,

and that such portions of them as may be desired may

be introduced in evidence by either party.

The further taking of testimony in this cause was

postponed until March 12, 1906, at two o'clock P. M.

March 12, 1906.

WAILES
vs.

DAVIES, et al.

Chicago, March 12, 1906, 2 o'clock P. M.

Present: WILLIAM M. FLOOK, for Complainant.

ROGER L. FOOTE, for Defendants.

Deposition of S. I. Wailes.

S. I. WAILES, the complainant herein, called as

a witness in his own behalf, and residing in Mil-

waukee, Wisconsin, more than one hundred miles

from the place where this cause is to be tried, being

duly cautioned and sworn to tell the whole truth, and
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being carefully examined, deposes and says as fol-

lows :

Direct Examination by Mr. FLOCK.
Q. State your name.

A. S. L. Wailes—Sidney Irving Wailes.

Q. Your age, residence and occupation ?

A. I am twenty-nine years of age ; I reside in Mil-

waukee, Wisconsin, and I am manager of sales of the

National Electric Company.

Q. Are you the Sidney I. Wailes who is the com.-

plainant in the case of Wailes versus Davies, pending

in the United States Circuit Court in Nevada ?

A. Yes, sir, I am.

Q. Where were you born?

A. Washington, D. C.

Q. How long did you remain at Washington, D. C.

A. Well, we spent our winters there until I was

sixteen years old.

Q. Where vras your home durins: that time ?

A. Southern Maryland, St. Marv's Couritv.

Q. "Have you ever heen outside of the United

States'1

A. T 'have been" in M^exitio'^Jiti Canada for periodf?,

but not over a month at a time.

Q. Have you ever had anv permanent home or

voted in any place except in Maryland?

A. Never.

Q. You have voted in Maryland?

. A. Yes, sir.

Q. You are a citizen of the United States, are

youl A. Yes, sir.
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Cross-examination by Mr. FOOTE.

Q. Tell me where you first met Cliarles Lay?

A. I first met liim in Washington, D. C, a few

3^ears ago. He Vv^as a friend of the family, and I used

to see hun around the house then.

Q. Did 3^ou have any conversation with Mr. Lay

prior to yout going to the mines of the Whalen Con-

solidated Copper Mining Company in the latter part

of 1904, in reference to going there ?

A. Do you mean verbal or written conversations ?

Q. Either? A. Yes, sir.

Q. What was it?

A. If you will let me tell the history, it vill prob-

ably be the best way to get at it.

Q. Well, whatever it is, state.

A. In November, 1903, I went to San Francisco

and accidentally met Col. Lay on the train. He got

on at Eeno. He had been at the mines, and we talked

over the subject. He said he was pretty hard up for

money and wanted to know if I had money to put in;

but the subject didn't interest me. I saw Col. Lay
once or twice in San Francisco afterwards "n the fall

of 1901. I think that summer Co]. Lay went to

Florida, and we corresponded about some othei busi-

ness. Then in the fall of 1901 he wrote me stating

that they were very much up against it in finances,

and the company had practically gone out of business,

and they were afraid of losing the property. He also

said the he had given up all hopes of doing anything

in the matter, and referred to our conversation in

which he told me all about the property and said that
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there was a man in Chicago by the name of Benson,

Robert L. Benson, who he thought would try and get

hold of the property, and that he thought there would

probably be some money in it for me if I could get

in touch with Benson and put up some money with

Benson and get hold of the property.

Q. We only w^ant what was contained in your let-

ters, or conversation between yourself and La??' ?

A. Well, I think I have given the facts up to that

time.

Q. Was any of this in the foiTQ of letters between

yourself and Lay ? A. Entirely.

Q. Have you any of those letters ?

A. No, sir, I don't think I have kept an}^ letters

because they were difficult to read.

Q. They have all been destroyed, have they %

A. Yes, sir.

Q. Have you any interest in the Nevada Central

Copper Company ? A. None whatever.

Q. Do you expect to pass these claims over to that

company ?

A. Yes, sir, on the proper conditions. I have put

in my time and money there.

Q. Have you had any consultations with Col. Lay
in regard to that ? A. None whatever.

Q. With whom have you had consultation in re-

gard to that?

A. With Mr. Robert L. Benson.

Q. Who advised you to go to the mines in the lat-

ter part of December, and why did you take a special

train there ? A. I went on my own advice.
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Q. Why did joii take a special train ?

A. Because it was the only way of getting there

and getting awaj^ My time, understand, was pretty

valuable at that time, and I had to get back to San

Francisco on Monday, and I had to take a special

train or not get there. You understand there is onty

one train a day from Palisade to Eureka.

Q. Do you know what did you arrived at the

camp ?

A. It was on a Friday. Sunday was the first.

That was on Friday the 30th. I can tell by referring

to a calendar. I left Friday afternoon at three

o 'clock, if my memory serves me.

Q. Did you post any of the relocation notices on

the property on Friday ? A. No, sir, I did not.

Q. Did you post any notices of any kind whatso-

ever? A. None whatever.

Q. Did any one post any for you ?

A. Xo, sir, not to my knowledge.

Q. As a matter of fact, didn't Col. Lay arrange

for that special train and have an arrangement with

you thathe was to pay for it?

A. No, sir, Col. Lay didn 't pay for it.

Q. Didn 't he arrange for the special train ?

A. Yes, sir, he arranged for the special train, be-

cause I wired the superintendent, and he wired him

because he knew him, and I thought he could make

better arrangements.

Q. Have you an^^ understanding or arrangement,

direct or indirect, with Col. La}^ whereby he is to re-

imburse 3^ou for any expenses you have incurred ^in
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the relocation of those mines, or has he advanced you
any money for the purpose of relocation of those

mines? A. None whatever.

Q. Lay at no time has sent you any money or made
any arrangement with you to reimburse you for any-

thing in connection with those claims ?

A. None at all.

Q. Did you ever know anything about the ground

before you went there ?

A. Only from his descriprion.

Q. You never saw it before ?

A. I never saw the property before.

Q. And then you took these particular claims up

as relocations from what Col. Lay had told you of

their value ?

A. I had also made inquiries in San Francisco as

to the Nevada property. Not as to this special prop-

erty, but as to copper properties. The naain factor

was that Mr. Benson thought it was proper to put

money into it.

Q. Well, that don 't answer the .question.

A. You asked me my reason for going into it.

Q. Did 3^ou relocate any other claims besides

these Whalen company claims ?

A. Ten others, yes, sir.

Q. What interest have you in these relocations

now? A. They are mine.

Q. Are you paying all the expenses of this litiga-

tion? A. Not directly, no.

Q. Who is paying them?

A. Mr. Benson and T are paying them jointly.
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Q. Is Col. Lay paying any part of it ?

A. None whatever.

Q. Have you any agreement with him as to that ?

A. None whatever.

Q. You state, then, that you have no arrangement

or understanding of any kind with Col. Lay as to any

interest he is to have in these relocated mines ?

A. I do.

Q. They are your property and yours alone ?

A. Yes, sir.

Q. And you have paid the entire charges in con-

nection with their relocation ?

A. I and Mr. Benson.

Q. Together? A. Yes, sir.

Q. But you are to transfer them to the Nevada

Central Copper Company?

A. To the Nevada Central Copper Company, pro-

vided they do certain things.

Q. What are those certain things'?

A. Pay me enough money.

Q. How much money do you want ?

A. I don't think that is fair on this inquiry.

Mr. FLOOK.—Neither do I.

Mr. FOOTE.—Q. Did you go out over the prop-

erty with Mr. Leighton on Saturday ?

A. Yes, sir, it was Saturday.

Q. Did you see a man named Davies there, the de-

fendant in this suit ? A. No, sir.

Q. Do you know him ?

A. I don't know him, and I didn't see him.
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Q. Did YOU see any men working there or walking

around ?

A. I saw Trimbath and young Leighton, both of

whom were working for me afterwards.

Q. Did you know there had been a levy by the

sheriff on this property ?

A. I heard them talking of it, discussing it in the

camp. That is all I knew of it.

Q. You did place some notices of locations of

mines before January 1st, did you not ?

A. I placed no location notices.

Q. Were you with any one when they placed loca-

tion notices for you ? A. No, sir,

Q. Were there any location notices posted on Fri-

day or Saturday, that jou know of ?

A. No, sir, not that I know of.

Q. Did you order them placed ?

A. I order them placed on Friday night or Satur-

day morning.

Q. Whom did you order to place them ?

A. I made Leighton mj agent and told him to em-

ploy Trimbath and his son in the work that was to be

done on those claims—the discovery work. I made

Leighton responsible for the placing of the notices.

Q. Tell me just what you did there on Friday and

Saturday, when you were there, as particularly as

you can?

A. On Friday I arrived there rather late, and

there was nothing done Friday afternoon but talk. I

reached there six o'clock and had a good supper and
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sat around, and Saturday morning I wanted to take

a look at the property, and Leighton and I went out

and walked over the property. We went on the

Prince of Wales incline and looked into that, and T

took some samples of the ore, and then we returned

to the camp just about in time to get dinner and take

the train.

Q. Was that all that you did?

A. That is all.

Q. Do you know Mr. M. W. Shaw?

A. Yes, sir, he w^as at the camp at the time.

Q. Did you see the sheriff or one of his deputies

on the ground at any time you were out there on the

ground? A. No, sir, I did not.

Q. On Saturday afternoon when you were on the

premises, did you tell Leighton to take a crack at any-

body—I mean, shoot at them ? A. No, sir.

Q. Did you have any conversation of that kind ?

A. I can 't remember it, and if I had any such con-

versation I would have .remembered it.

Q. Did yDu ever have any maps of the ground

tbere before you went down there?

A. I had a map that was made out by a .man

named Walker some time ago, the engineer in charge.

Col. Lay gave me that at the time we met in 1903.

Q. As a matter of fact them, most of your knowl-

edge of these mines in Nevada came from conversa-

tions and latters with Mr. Lay ?

A. Most of it, yes, sir.

S.I. WAILES.
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Subscribed and sworn to before me, Jolm Ritchie,

a notar}^ public within and for the County of Cook

and State of Illinois, this 12th day of March, A. D.

1906.

[Seal] JOHN RITCHIE,
Notary Public, Cook County, Illinois.

Deposition of Robert L. Benson.

ROBERT L. BENSON.
WAILES

vs.

DAVIES.

ROBERT L. BENSON, a witness called on behalf

of the complainant herein, and residing at River For-

est, Illinois, more than 100 miles from the place where

this cause is to be tried, being duly cautioned and

sworn to tell the whole truth, and being carefully

examined, deposes and says as follows:

Direct Examination by Mr. FLOOK.
Q. State your name, age, residence and occupa-

tion.

A. My name is Robert L. Benson; I am 43 j^ears

of age ; I reside in suburban Chicago—River Forest

—

and by occupation I am treasurer of the A. M. Bill-

ings estate and trustee in other matters.

Q. It appears by the stock books of the Whalen

Consolidated Copper Mining Company that you were

in 1904 a stockholder of that company, I will ask you

if you owned that stock ?

A. No, sir; I never owned any stock of the

"Whalen Consolidated Copper Mining Company per-
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sonally. That stock standing on the record belongs

to the estate of A. M. Billings.

Q. Who paid for that stock that stand in your

name ?

A. The trustees of the estate of A. M. Billings.

It came about in this way : In 1901 Col. Lay obtained

a loan of $700 from the trustees of the A. M. Billings

estate for the Chicago Title & Trust Company, which

was the receiver for the Whalen Consolidated Copper

Mining Company at that time, it being in litigation.

$700 was given to the receiver and he issued a receiv-

er's certificate, which was held for a year or two, or

maybe longer, but it was never paid. Finally a sale

was held by the receiver of the registered stock of the

Whalen Consolidated Copper Mining Company to

satisfy that certificate. After sale I was the pur-

chaser of something like 2954 shares, which satisfied

that certificate of $700. The certificate was put in

my name, but it does not belong to me and never did.

Cross-examination by Mr. FOOTE.
Q. Is your interest in the Nevada Copper Com-

pany a personal interest or as executor of the A. M„

Billings estate?

A. Entirely personal. The trustees had no inter-

est whatever in it.

Q. How did you become interested in the copper

company ?

A. I became interested when the trustees quit.

At one time they were interested more in William
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Whalen personally than they were in the develop-

ment of the property, although they advanced Lay

money from time to time to do the development work

previous to 1903, and I personally thought well of the

property, and we organized the company and took on

some outside claims that the Whalen company had

nothing whatever to do with, and it was in that way

that I became interested.

EGBERT L. BENSON.

Subscribed and sworn to before me, John Ritchie,

a notary public within and for the County of Cook

and State of Illinois, this 12th day of March, A. D.

1906.

[Seal] JOHN RITCHIE,
Notary Public, Cook County, Illinois.

Deposition of Charles Lay.

CHARLES LAY.

WAILES
vs.

DAVIES.

March 12, 1906.

CHARLES LAY, a witness called on behalf of the

comj^lainant herein, and residing in Florida, more

than 100 miles from the place where this cause is to

be tried, being duly cautioned and sworn to tell the

whole truth, and being carefully examined, deposes

and says as follows

:
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Direct Examination by Mr. FLOOK.
Q. State your name, age, residence, and occupa-

tion.

A. My name is Cliarles Lay ; I am 66 years of age

;

my occupation is most anything that turns up; my
residence was originally in Maryland; and for the

last six months it has been in Florida.

Q. State in your o^Yn way your connection with

the Whalen Consolidated Copper Mining Company,

as briefly as possible down to the year 1904 ?

A. I w^as there in 1897, and met William Whalen,

and he had lost all of his interest in what he called a

very fine copper property. I introduced him to some

gentlemen, and w^e furnished money to Whalen to go

out and get the property in his own hands. We tried

to keep the old company alive by doing the work in

each year. In 1901 I asked a number of people to

join me, that were owners of the stock, and only one

them to pay me back some of the money I had paid

w^ould do so in sending money to have the work done.

In 1901 I think it was that we sent some. The case

was then in the hands of a receiver, and I put up

one-half of the money and the Billings estate the

other half, by w^hich a man was sent out to do the as-

sessment work. In 1902 they all refused to do it,

and I raised private money and sent out to have the

assessment w^ork done. In the meantime it was

taken possession of by William Whalen and a gang

of men and they were put off. In 1903 I went out
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to the United States Court in Carson City to attend

to that case. In 1904 I went again to that court and

I came back again to this property.

Q. Who paid for the assessment work in 1902 ?

A. It was paid by myself and the Billings estate.

Mr. Gunderson, who was the representative—he fur-

nished the money for me to pay for it.

Q. In 1903 who paid it?

A. I did it myself with money I borrowed.

Q. What if any efforts did you make in 1901 to

induce the company, or the stockholders of the com-

pany, to do the assessment work for the year 1904?

A. I went to all the large stockholders and asked

them to pay me back some of the mone}^ I had paid,

and if they did I would continue to do the work.

Q. Did you go to the mines in 1904?

A. I did. I took some of the ore out.

Q. When did you reach there ?

A. About May.

Q. State what you did?

A. I went there and I had a few hundred dollars

with me, and I got Mr. Leighton to send off for some

miners. We had two or three there and we took out

the ore from the Prince of Wales, and some from the

Copper Xut, on the diomps, and in the meantime Mr.

liCighton and I had taken up some other claims, and

we took ore from them, and I shipped that ore,

twenty-three tons of it, to California, and twelve

tons of it to Salt Lake City, and it brought me so
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largely in debt that I declined to go any further with

it.

Q. What object did you have in doing that work?

A. To reimburse myself for moneys I had spent

on it before.

Q. How much did that amount to that you had

spent before ?

A. I expended in 1901 $800 besides my expenses

in going out there and back, and other things pertain-

ing to the camp—about $1200. In 1903 I expended

near $1500. In 1904 I was under the expense of go-

ing to Carson City when the case was tried there.

Q. AYhat authority did you have from the com-

pany to go on the mines in 1904 and do work ?

A. None whatever. I was virtually a trespasser

there. I went there trying to get the money out by

selling ore to reimburse me.

Q. How long a time were you at the mines ?

A. You mean w^hen?

Q. In 1904.

A. I got to the mines in May, and was there until

the 1st of July. I got back again about the 22d or

23d of December, and was there until about the 31st

of January.

Q. What time of the year in 1904 was it that you

had these talks with the stockholders which you have

testified to?

A. Here in October and November. I first had

talk with two of them before I went out there in

May, and I was tvjmg to get them to put up money.
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Q. Was there to your knowledge any work done

by the Whalen Consolidated Copper Mining Com-
pany in 1904 ? A. There was not.

Q. Did you at the time of doing that work have

any intention of doing assessment work for the com-

pany? A. None whatever.

Cross-examination by Mr. FOOTE.

Q. The assessment work required by law^ was ac-

tually done in 1904 on the claims of the Whalen com-

pany? A. No, sir.

Q. Wasn't there any work done there?

A. No, sir ; there was no work done except the ore

that I shipped away from there. That vras on three

and maybe perhaps four claims ; not more than that.

Q. You were the principal man interested in the

Whalen Consolidated Copper Mining Company in

looking after the work during all the years, were you

not?

A. Yes, sir, I was secretary of the company?

Q. What office did you hold during 1903 and 1904 ?

A. None. I resigned my office of secretary in

1900.

Q. But you still continued to be the chief man

in interest or in attempting to get others to put their

money in there to keep this thing alive ?

A. Yes, sir.

Q. You were a stockholder in the Whalen Consoli-

dated Copper Mining Company? A. Yes, sir.

Q. How many shares did you own?

A. I had 22,000, I think.
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Q. Have you that many still ? A. Yes, sir.

Q. You practically have been the agent of the

Whalen Consolidated Coj)per Mining Company at

the mines for the years 1904, 1903, 1902 and 1901,

haven't you?

A. No, sir; I was never the agent. I had no au-

thority from the company. I was there simply as a

stockholder representing myself.

Q. You were there as a stockholder all this time ?

A. Not in any connection with this. I had taken

other claims adjoining.

Q. You are interested, I believe, in the Nevada

Central Copper Company? A. Yes, sir.

Q. (Calling witness' attention to pamphlet en-

titled "Fortunes in Copper.") Is that your name

there (indicating) ? A. Yes, sir.

Q. Did you prepare this little book that I have

just showed you? A. I did not.

Q. Have you read it ? A. I have.

Q. Do you agree with everything that is said

therein? A. No, sir.

Q. With what part do you not agree?

A. There is quite a number of things there as to

the great value of the property. I don't agree with

that.

Q. How much interest have you in the Nevada

Central Company?

A. I have about one-third of the stock.

Q. It is said here on page 18: "A number of ad-

joining claims will be worked for lateral tunnels or



Daniel Da vies and William H. Sweeney. 221

(Deposition of Charles Lay.)

drifts from the double compartment working shaft

already down about 135 feet, located on this com-

pany's property. While these adjoining claims are

not indispensable to this company, nevertheless the

group can best be operated as a whole either on lease

or bond or other mutually advantageous basis."

Does that refer to the claims, as contended by the de-

fendant owned by the Whalen Consolidated Copper

Mining Company? A. Yes, sir.

Q. The following description on page 19 of the

veins of ore, I will ask you if that also refers to the

mines owned, as claimed by the defendant, by the

Whalen Consolidated Copper Mining Company?

A. Yes, sir.

Q. You agree with what is stated on page 19 there,

do you? A. Yes, sir.

Q. This little book that I have shown you is the

prospectus of the Nevada Central Copper Company,

is it not? A. Yes, sir.

Q. And it is the one on which you rely to sell the

stock of that company, is it not ?

A. Yes, sir, but we didn't sell the ^toek.

Q. But it is the statement of the owners of tlie

Nevada Central property as to their belief in the

property ?

A. Yes, sir; it is a statement gotten up b,y the

miner who was doing most of the work—Mr. Leigh-

ton, who gave those facts to Mr. Benson and Mr. Ben-

son bad th-em put in there.
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Q. You are president of that company, aren't

yon? A. Yes, sir, I am.

Q, He says liere on page 25 that you are a veteran

of the "late unpleasantness." To what does that re-

fer? A. To the Civil War.

Q. And it does not refer to the unpleasantness in

connection with the relocation of these Whalen

claims ? A. No, sir.

Mr. FOOTE.—I want to offer this little book in

evidence. It is a pamphlet entitled "Fortunes in

Copper," signed on the first white left by Charles

Lay, the signature being the same as formerly identi-

fied by him. The pamphlet last above referred to

and offered in evidence is marked "Defendants' Ex-

hibit No. 5."

Q. You are acquainted with Mr. Sydney I.

"Wailes, the complainant in this suit, are you?

A. Yes, sir.

Q. Have you ever had any negotiations with Mr.

Wailes looking towards inducing him to relocate the

claims of the Whalen company ?

A. I have not.

Q. Do you know Mr. Shaw? A. I do.

Q. (Handing witness paper.) I will ask you if

that is your signature ? A. It is.

Q. Is this a ktter written by you to Mr. ShaW;

dated January 30th, 1905 ? A. Yes, sir.

Mr. FOOTE.—I will offer this in evidence. The

letter last above referred to and offered in evidence is

marked "Defendants' Exhibit No. 6."
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Q. (Handing witness paper.) Is tliat your sig-

nature ? A. Yes, sir.

Q. Did you write that letter to Mr. Shaw on Feb-

raary 17th, 1905, and send it to him?

A. Yes, sir.

Mr. FOOTE.—I offer that letter in evidence. The

Itttter last aboA^e referred to and offered in evidence

is marked "Defendants' Exhibit No. 7."

Q. (Handing witness another paper.) Is that

your signature ? A. Yes, sir.

Q. Is that a letter you wrote to Mr. Shaw on Feb-

ruary 13th, 1905 ? A. Yes, sir.

Mr. FOOTE.—I offer that letter in evidence. The

latter last above referred to and offered in evidence

is marked '^Defendants' Exhibit No. 8."

Q. (Handing witness paper.) Is that your sig-

nature ? A. Yes, sir.

Q. Do these three sheets compose a letter you

wrote on February 22d, 1905, to Mr. Shaw*?

A. Yes, sir.

Mr. FOOTE.—I offer that in evidence. The letter

last above referred to and offered in evidence is

marked ** Defendants' Exhibit No. 9."

Q. (Handing witness paper.) Is that your sig-

nature? A. Yes, sir.

Q. Do those sheets compose a latter written to

3^our friend Shaw on February 23d, 1905, and sent to

him? A. Yes, sir.
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Mr. FOOTE.—I offer that in evidence. The letter

last above referred to and offered in evidence is

marked "Defendants' Exhibit No. 10."

Q. (Handing witness paper.) Is that your sig-

nature? A. Yes, sir.

Q. Do those three sheets I now hand you com-

pose a letter written to 3^our friend M. W. Shaw

written August 6th, 1905, and sent to him?

A. Yes, sir.

Mr. FOOTE.—I offer that in evidence. The letter

last above referred to and offered in evidence is

marked "Defendants 'Fjxhibit No. 11."

Q. All of those letters I have shown to you were

mailed by you to Mr. Shaw, were they not?

A. Yes, sir.

Q. Did you ever make any attempt to get Mr.

Shaw to testif3^ for Sydney I. Wailes in this suit ?

A. I wrote to Mr. Shaw that I had been employed

by Mr. Wailes while he was there, and that 1 had

offered to go into Eureka

—

Q. That is not an answer to my question, because

whatever you wrote is in these six letter. Did you

or not?

A. Only what is in those letters, because I didn't

see him afterwards ?

Q. You state in your letter of January 30th, 1905

:

"I wish Mr. Trimbath to be a witness. Talk with

him quietly and write me." What did you mean by

that?

A. I wanted Mr. Trimbath to be a witness in the

case then pending against the company.
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Q. That did not refer to this suit ?

A. No, sir. That was a case there still j)ending

against the old company.

Q. Why did you say: "I want you to go into

Eureak if 3^ou are willing to be a witness for Wailes,"

and then follow it b}^ a reference to another suit ?

A. Simply for the reason that the sheriff was

making a sale and somebody had to appear there to

protest.

Q. And you wanted Trimbath to be a witness?

A. Yes, sir; I wanted Trimbath to be a witness,

and I wanted Shaw. Both had been employed by

Wailes and the,y had received his money.

Q. You wanted Trimbath to be a witness against

the Whalen company?

A. Oh, no, not against the company at all. It

was the sheriff that Avas making the sale.

Q. You said you didn't want him in this suit?

A. Yes, sir.

Q. In what suit did you want him?

A. That was a suit in the Court there, and they

had rendered tliis judgment on which the sheri:ff was

selling.

Q. Wasn't that suit done?

A. No, sir, the sheriff hadn't made the sale.

Q. But the Court had ordered a sale ?

A. Yes, sir, but there were otlier proceedings.

Q. What further hearing was there going to be ?
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A. At the time they made protest there was to be

a further protest if the lawj^ers hadn't taken it to

Carson City in the United States Court.

Q. What further proceeding in which 3'ou needed

witnesses would there have been, in which you wished

Mr. Trimbath to be a witness after January 31st,

.1905, against Davies?

A. The Davies sale was to take place some time

in February.

Q. What necessity was there for witnesses %

A. Witnesses as to that sale. The case was going

to be appealed to the United States Court.

Q. And your statement that you wished Trimbath

to go in and be a witness referred entirely to that ?

A. Yes, sir, it referred entirely to that case.

Q. You say ''Don't let on to sjij one that I have

written to him"—Trimbath. Why didn't you wish

anybody to know it ?

A. There was a nmnber of peo^ole there who pre-

tended to be my friends

—

Q. Never mind that. Why did you say you were

going to push this case to the limit if you referred

to a case that was then finished ?

A. As I told you, the case had not been finished.

Q. You didn't refer to the suit of Wailes vs.

Davies ? A. No, sir, I did not.

Q. Why did you say then: ''Mr. Wailes will sue

the sheriff, Davies and all engaged in the United

States Court unless we stop them"?

A. Because Mr. Wailes told me so.
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Q. Why did you say that right after asking to

have Trimbath for a witness, if you did not want

Trimhath in the suit?

A. If the sheriff's sale took place without a wit-

ness being there, there would have been no witness

to have been had at Carson City when the case went

there.

Q. Why did you say: ''If you are willing to be

one of Mr. Wailes' witnesses" if you did not refer

to the Wailes suit ?

A. He was to be a witness that went there attend-

ing the trial of the case where the sheriff was going

to make a sale.

Q. Mr. Wailes hadn't come in and located the

property at that time, had he ?

Mr. FLOOK.—You have asked him, toward the

c'nd of Januar}^

The WITNESS.—The judgment was rendered

December 29th, and the sheriff made the sale in Feb-

ruary.

Q. You sa}^ "Let me know if you are v/illing to

be one of Mr. Wailes' witnesses, so I can have the

l^apers prepared." Did Mr. Shaw say he was will-

ing to be one of the witnesses ?

A. I don't recollect.

Q. What papers did you want to have prepared?

A. I wanted the papers prepared if he was ex-

amined.

Q. So you wanted him to be willing to testify be-

fore he was subpoenaed?
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A. Certainly. I believe that is customary with

lawyers.

Q. Did you have an}^ interest in Mr. Wailes' re-

location of these Whalen Consolidated Copper Min-

ing Company claims ?

A. None whatever, except that I thought that we

might locate the claims some day or other and I

would get back the money that I had invested.

Q. Why were you so interested in helping him

out in his lawsuit?

A. Simpl}^ because I wanted him to maintain the

property after he had located it.

Q. Didn't you arrange for a special train for him

to come in there and relocate the proiDerty?

A. Yes, sir.

Q-. You had nothing to do with if?

A. Oh yes, I had something to do with it. TJie

bank attended to it.

Q. WJiat did you mean by this language, !Mr.

Lay: "Stand pat and protest. That is our business,

and wlieia we get them in the United States Court

make good^ whicJi we will do. To bid by any of our

crowd would be only to complicate."

A. What did I mean by it?

Q. Yes.

A. I meant that I w^anted to defeat Mr. Davies

in his judgment suit against the company.

Q. Why did you want to do that?

A. Simply because I w^as a stockholder in the old

company, and I didn't want to s^e ilr. D^vie^s, who
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had been jumping this property and assisting in

jumping it and bringing false claims against it, to

get a judgment on it and get the advantage of it.

Q. Did 3^ou pay any of the expenses connected

with the perfecting of Wailes ' location notices on the

claims?

A. I turned over some money Mr. Wailes gave me

in San Francisco to Mr. Leighton. I had no money

of my own.

Q. You never sent any money to Mr. Shaw for

this purpose, did you ?

A. No, sir. I sent money to Mr. Shaw. I owed

Mr. Shaw some money, and the money I sent to him

was for the debt I owned to him personally.

Q. Didn't j^ou give Mr. Wailes full information

in regard to the Whalen company's claims and urge

him to come in and relocate(^ on the claims on the 1st

of January?

A. I most certainly did, because I had lost almost

everything in connection with it.

Q. Did you promise Mr. Shaw that you would

protect him in his stock in the Whalen Consolidated

Copper Mining Company ? A. I ^did.

Q. And for that you expected him to help you out

in this Wailes suit?

A. No, I did not. That jDromise was made to

Mr. Shaw long before the property was jumped. It

was made to Mr. Shaw before the case was tried in

Eureka between Davies and Williams

—
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Mr. FOOTE.—I move to strike out the last part

of the answer.

Q. You were present on Friday and Saturday,

the last days of December, when Mr. Wailes was at

the mines, were you not? A. I was.

Q. Did you accompany him onto the property ?

A. I did not.

Q. How long were you at the camp with Mr.

Wailes?

A. I was there two days. He came there Friday

and went away Saturday evening.

Q. When you w^ent out to look over the ground,

what .did you do ?

A. I stayed in my individual camp I located be-

fore, called "Camp Irving."

Q. Did 3'OU post any of the relocation notices?

A. I did not, I never saw them posted.

Q. You consider the claims, as we contend owned

by the Whalen Consolidated Coj)per Mining Com-

pany, to be valuable claims, do you not ?

A. Not near as valuable as I thought years ago.

Q. But you consider them valuable?

A. Very little value.

Q. It is expected that the Nevada Copper Mining

Company will take those claims over?

A. Well, Mr. Leighton and Mr. Benson may want

to do it. I have never decided to do it.

Q. Don't you state so in your prospectus?

A. Yes, sir. That prospectus is by Mr. Leighton.
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Q. Never mind that. Mr. Wailes has no interest

in the Nevada Central Copper Company, has he?

A. None whatever.

Q. If Mr. Wailes has no interest in the company,

and relocated these contested claims, why do you

state in j^our prospectus that these claims will be

worked by the Nevada Central Copper Company?

A. Because it was the intention of both Mr. Ben-

son and Mr. Leighton to buy them if they could.

Q. But they had no agreement to buy them ?

A. No, sir.

Q. And this agreement was gotten up without any

knowledge that they could get these claims?

A. No, sir, absolutel}^

Q. And you went before the public with that

statement when in reality you had none?

A. We ha.d none.

Q. As a matter of fact, Mr. Lay, are not the most

valuable properties of the Nevada Central Copper

Company these properties that were relocated by Mr.

Wailes?

A. No, sir; the most valuable property

—

Q. Never mind. No is a sufficient answer.

(Handing witness paper.) Is that your signature?

A. Yes, sir.

Q. You wrote that letter to Mr. Whalen, dated

June 17th, 1898? A. Yes, sir.

Mr. FOOTE.—I offer that in evidence. Letter

last above referred to and offered in evidence is

marked ''Defendants' Exhibit No. 12."
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Redirect Examination by Mr. FLOOK.

Q. In 3'Oiir letter of August 6th, 1905, to M. W.

Shaw, you say: "The old stockholders of the old

company will yet be taken care of as I premises you

if it takes all the stock I have. " What did you mean

by that statement?

A. I was writing to Mr. Shaw and about the same

to Mr. Leighton. I was trying to show them that

I was not any way desirous of seeing them wronged.

They both had a little bit of stock in the Whalen Con-

solidated Copper Mining Compan}^, and my intention

was when I organized this other company to see that

they were protected in the Nevada Central Copper

Company, and protected out of my own stock.

Q. You referred to the old stockholders of the

old company ? A. I referred to those who had

been true to me. That is all I referred to.

Eecross-examination by Mr. FOOTE.

Q. Will 3^ou tell me the ten claims that composed

the property of the Nevada Central Copper Com-

pan}' when this pamphlet was written?

A. Yes, sir. The properties of the Nevada Cen-

tral Copper Compau}^ are the Alexander, the Cur-

rant Bun, the Blair, the Whitney, the Bonanza, the

Gibraltar. I won 't be positive about the Great West,

but I think it is in there, and the Irving, the Corona-

tion and the Price.

Q. Are these the claims that 3'ou own that give

you your one-third interest in this company?
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A. The claims that I owned and took up with Mr.

Leighton and Mr. Leighton's son.

Q. And you own these entirely j^ourself ?

A. The three of us do.

Q. What claims does Mr. Benson owm?

A. We transferred an interest in these to Mr.

Benson for the money he put into it.

Q. Do you claim that you helped to locate these

ten claims? A. I did.

Q. (Handing witness paper.) Is that your sig-

nature ? A. It is.

Q. Then you signed the letter dated February 2d,

1905, addressed to Mr. Leighton, signed "S. I.

Wailes, per Charles Lay"? A. Yes, sir.

Q. You were acting than as Mr. Wailes agent ?

A. No, sir. Mr. Wailes came down wdiere I was

and asked me if I would write a letter for him to Mr.

Leighton, or to Mr. Shaw, as he was compelled to

leave for San Francisco.

Q. How did it happen that you were so much in-

terested with Mr. Wailes in this relocation matter?

A. Simply because I had lost everything I had

in it, and I thought if he got the property he would

see that I would be reimbursed for it.

Q. You had no expectation of getting anything

out of it?

A. No, sir, I didn't expect to get a cent out of it.

Mr. FLOOK.—Q. On which of those claims of the

Nevada Central Copper Company is the union shaft
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referred to on page 23 of this book, "Fortunes in

Copper"?

A. On the Coronation—no, the shaft was sunk

on the Currant Bun.

CHARLES LAY.

Subscribed a^d sworn to before me, John Eitchie,

a notary public within and for the county of Cook

and State of Illinois, this twelfth day of March, A.

D. 1906.

[Seal] JOHN RITCHIE,
Notary Public, Cook County, Illinois.

The further taking of testimony in this cause was

postponed until eleven o'clock A. M., March 15th,

A. D. 1906.

Chicago, March 15, 1906, 11 o'clock A. M.

Present: WILLIAM M. FLOOK, for Complainant.

ROGER L. FOOTE, for Defendants.

No further testimony was offered by either party.

In testimony whereof, I have hereunto set my hand
and official seal at the city of Chicago in the county

of Cook and State of Illinois, this fifteenth day of

March, A. D. 1906.

[Seal] JOHN RITCHIE,
Notary Public, Cook County, Illinois.

[Endorsed]: No. 814. Published by Order of
Court of Date June 30, 1906. Filed June 30, 1906.
T. J. Edwards, Clerk.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 814.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada.

Defendants.

Deposition of T. A. Burdick.

Examination of witnesses beginning February 8,

1906, before John Hancock, a notary public in and

for the County of Eureka, State of Nevada, sj^ecial

examiner by agreement of counsel, on behalf of the

defendants, pursuant to stipulation of counsel, at-

tached hereto and ma.de part hereof.

Present: H. K. MITCHELL, for the Complainant

and ALFRED CHARTZ, Counsel for Defend-

ants.

By request of parties, it is ordered that these depo-

sitions be taken by question and answer:

T. A. BURDICK, a witness produced on behalf of

the defendants, being first duly sworn, deposes and

says, in answer to interrogatories propounded by Al-

fred Chartz, of counsel for defendants, as folloAvs:

It is hereby stipulated and agreed by and between

counsel for the respective parties in the above-en-

titled action, that the testimony may be taken by
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George L. Bro}^, as stenographer under appointment

by John Hancock, and that each party to the action

shall pay the per diem of their employment, at the

rate of $7.50 per day, and pay 25c per folio for three

copies, one copy for the Court, and one copy for

each counsel, complainant paying for his per diem

and typewriting and folios at the rate of twenty-five

cents per folio, and that the examiner shall receive

ten dollars per day and such costs as he may be put to.

It is ordered by the Examiner on request that wit-

nesses who are to testify on this examination shall

be excluded, except when the witness is testifjdng.

Q. State your name, age, residence and occupa-

tion.

A. T. A. Burdick; my age is 52 years; live in

Eureka, Nevada, and am a saloon-keeper.

Q. Do you know Daniel Davies?

A. Yes, sir.

Q. Also Sheriff Sweeney? A. Yes, sir.

Q. How long have you known Mr. Davies ?

A. Well, I should say 25 or 27 years.

Q. Did you ever occupy any official position in

Eureka County? A. Yes, sir.

Q. What position, if any, do you occupy now?
A. None at all.

Q. What position did you occupy then?

A. Sheriff.

Q. When? A. From 1898 to 1904.

Q. From 1898 to January 1st, 1905, you were
sheriff of Eureka County, Nevada?



Daniel Bavics and WiUiam H. Siveeney. 237

(Deposition of T. A. Burclick.)

A. Yes, sir.

Q. Did you ever know a ^Derson named Charles

Lay? A. Yes, sir.

Q. How long have you known him?

A. I suppose between four and five years.

Q. Did you ever know a person named George

W. Leighton ? A. Yes, sir.

Q. How long have you known him?

A. I have known him about six or seven years.

Q. Do you know the mining claims that were

claimed to be owned and possessed by the Whalen

Consolidated Copper Mining Company?

A. Yes, sir.

Q. How long have you kno^vn that property?

A. I have known of it for twenty years.

Q. How long have you known it, itself, the ground

itself? A. I have known it about seven years.

Q. Where is it situated?

A. It is situated in Antelope Mining District,

about 32 miles north of Eureka, Nevada, in Eureka

Cotmty.

Q. Have you ever met Mr. Lay and Mt. G. W.
Leigliton on that ground? A. Yes, sir.

Q. When?

A. I have met them more than once. I cannot

give the dates.

Q. Give the dates as near as 3'ou can?

A. It was in the summer of 1903, I think.

Q. Did you meet them both at that time?

A. Yes, sir.
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Q. Did you meet them subsequent to that?

A. No, I don't think so before that summer.

Q. Did you, in your capacit}^ as sheriff of Eureka

County, at any time perform any service with refer-

ence to the property of the Whalen Consolidated Cop-

per Mining Company? A. Yes, sir.

Q. When?

A. I don't know that I have the dates. It was

some time in the summer.

Q. The summer of what year?

A. 1903 and 1904.

Q. What service did you perform in 1903, in such

capacity ?

A. I think there was either an injunction or an

attachment on the property. I cannot tell which,

just now.

Q. Was it in the case of the Whalen Consolidated

Copper Mining Company against William Whalen

in 1903?

A. I don't know. It might have been William

Whalen against them.

Q. In 1904, when you v/ere there, can you give us

the month? A. No, I cannot.

Q. Was it very late in December ?

A. Yes, it was the last day of December, 1904. I

was not there myself, it was the deputy.

Q. Who Avas the deputy then?

A. Eugene Norris.

Q. In 1904, were you there on the 2d day of July?



Daniel Davies and William II. Sweeney. 239

(Deposition of T. A. Burclick.)

A. Yes, some time about that date.

Q. Who was with you?

A. Daniel Davies.

Q. Did you see Mr. Lay at the mines then?

A. Yes.

Q. Did you have any conversation with him?

A. Yes.

Q. Relate the conversation.

Objected to by counsel for plaintiff on the ground

that the conversations and declarations of Charles

Lay, at that period of time on the property or else-

where, is irrelevant, immaterial and incompetent.

Counsel for defendants proposes to subsequently

connect Charles Lay with authority to act for and

in behalf of the Whalen consolidated Copper Min-

ing Compan}^, and the stockholders thereof.

A. If I remember right, it was an injunction on

the mines, to keep them from working, and they had

taken some ore and shipped it, and I asked him why

he did it, and he said that he wanted to get a good

return, so that he could sell stock on the returns.

It is stipulated and agreed that all this testimony

offered as to the declaration of Lay is received sub

ject to the same objections hereinbefore stated by

counsel for plaintiff.

Q. Had the ore been taken out after the property

was under attachment?

A. I think the suit had been started and I think

they had been enjoined not to take out any ore.
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Q. According to your best opinion and belief, was

the ore taken out while the property was under at-

taclunent? A. Yes, sir.

Q. What, if any, did he say with reference to his

right to take it out ?

A. He did not say. I told him that he would

get me into trouble and that I did not want any moxe

of it.

Q. Did he say anything about the company heing

in debt for $18,000 and he had the right to take it?

A. Yes, he said he had advanced money for the

company to the amount of $18,000, and he thought he

had a right to get it the best way he could.

Q. Was Dan Davies present with you Ihen ?

A. No, sir, he was on the ground but I don't

think he was in the cabin at that time.

Q. Did he make any promise with reference to not

taking any more I

A. Y^es, sir, he said they would not ship any more.

Q. Did he say the amount he got?

A. Yes, he said the ore netted him $48.

Q. Out of how many tons?

A. I think he told me it was 24 tons.

Q. Did he say that he got a net profit of that

much?

A. Yes, over and above all expenses, that was his

net profit.

Q. Did you see Mr. Lay pay any money on the

ground? A. Yes, sir.
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Q. How mucli'? A. I saw him pay $480.

Q. For what did he pay those men for?

A. For work. They had been working.

Q. Were those men right on the ground like

miners ?

A. Yes, sir. One of them was a surve3^or.

Q. Did Mr. Lay keep his word not to ship any

more? A. No, sir.

Q. What did lie do?

A. He shipped some to the works at Salt Lake,

about a half shipment. About 9 tons, I think. I

don't know that it was 9 tons but I was told so.

Q. When you ascertained this fact, what -did you

do?

A. I wrote down to Leighton to find out if they

had shipped it.

Q. What answer did you get ?

A. The same as Lay gave me. He wanted to get

a good return and it was shipped to Salt Lake, think-

ing they could get a better return so they could sell

stock in the East.

Q. What connection did Leighton have on the

ground with Lay?

A. I could not tell you. He pretended to be run-

ning the boarding-house.

Q. Did you know anything about Leighton direct-

ing labor for Lay? A. No, sir, I could not say.

Q. Did you have any conversation with Lay on

the ground at or about that time to the effect that
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La}^ was protecting the interests of the Whalen Con-

solidated Copper Mining Company ?

A. No, I don't Ivnow that he mentioned that at all.

Q. Would you give the conversation as near as

you can?

A. The only conversation that we had that bears

on that is what I have already told you. They gave

me to believe that he was acting for the company.

Q. I wish you would state as near as you can, the

words that led you to that belief, that he was pro-

tecting the Whalen Consolidated Copper Mining

Company ?

A. The reason that I thought that was, that he

wanted to get a good return to sell stock. That is

what gave me that belief.

That is all.

T. S. BURDICK.

Deposition of J. E. Norris.

J. E. NORRIS, first being duly sworn, testified

as follows:

(Examination by ALFRED CHARTZ.)

Q. What is your name, residence, age and occu-

pation ?

A. My name is J. E. Norris; I am a miner; 42

years of age and live in Eureka; Eureka County,

Nevada.

Q. How long have you followed the occupation of

mining? A. Fifteen years.

Q. Where?

A. In Eureka and White Pine Counties.
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Q. Do you know one Charles Lay?

A. Yes, sir.

Q. How long have you known him?

A. The first time I met Mr. Lay was in 1904, in

April.

Q. Do you know one George W. Leighton?

A. Yes, sir.

Q. How long?

A. I know him about six or seven years.

Q. Did you ever have any business relations or

occupation under Mr. Leighton ?

A. I had business relations .

Q. Any occupation in mining?

A. No, sir.

Q. What was your business relations ?

A. On my team, wagon and harness and horses.

Q. What did you do with your team, horses, etc. ?

A. I use them for my own use around my mines.

Q. I mean in connection with Mr. Lay and Mr.

Leighton ?

A. Mr. Leighton come to me and my team was

at Sadler's ranch, and they had no team at the

mines

—

Q. What mines?

A. At the Whalen copper mines. And he told

me that if I would loan him my team and wagon and

horses, they would take care of them through the

winter and feed them good, and he told me that he

wanted it for the company

—

Q. What company?
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A. For the Whalen Consolidated Copper Mining

Company. So I gave Mm an order for my team

wliich was at Sadler's ranch.

Q. What year was that? A. In 1903.

Q. What month?

A. I think he got it in October or November, 1903,

and he takes my team over to the mines and uses

them that winter until April. I goes down in April,

1904, on the train and gets my team.

Q. Who was present them?

A. Col. Lay and Mr. Leighton and his son, Olney

Leighton.

Q. Did you stay there a few nights ?

A. I stayed there five nights. I slept with

Colonel Lay for five nights.

Q. Did you have any conversation with Lay dur-

ing that time? A. Yes.

Q. Please relate the conversation.

Counsel for plaintiff interposes same objections as

hereinbefore stated in the examination of witness,

Burdick.

A. : He showed me a letter that he had writt-en

to the ''White Pine News" about this man William

Whalen, and which was published in the "White

Pine News '

' the following week. We sat in the room

and he says to me, that we are going to start these

mines up and build a smelter, and he says, "I want

you to come down here and and I will give you a job

as foreman of these mines." He says, "I am ex-

pecting amining expert up here- f-ron^- Re^Oj'-and-
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lie says, "You and 2>Ir. Leighton can go down to

the train and get liim." So we goes down to the

train and gets this mining expert Crane, and we

took him to the mines. For tw^o days Mr. Crane and

myself and Mr. Leighton examined all the mines, the

copper mines, and then he commenced surveying to

tell where the ore was and where the water was. He
examined the mines for two days, and he told us

there was water and ore in the ground and where

to dig for the w^ater. I goes to Mr. Leighton after-

wards and I speaks to hun about my wagon being

broke. He told me to go and get a top made and

the company would pay it. I goes and orders a top

for my w^agon from Billy Gavin and I asked him

how^ much it would be and he said five dollars. I

goes to Mr. Leighton and gets the five dollars and

he asked me for a receipt to give the company. I

gave him a receipt and paid for the wagon top.

Q. What year w^as that in ?

A. That w^as in April, 1904.

Q. Was there any conversation between you and

Mr. Lay during that time when you were there in

1904, with reference to w^ho had the controlling in-

terest of the stock of the Whalen Consolidated Cop-

per Mining Company ?

A. Yes, sir, he told me that he had the control-

ling interest.

Q. Was there any conversation as to who was

general manager in the absence of Lay, who should be

there and act?
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A. Mr. Lay told me that Mr. Leigliton was. He
also told me that he was going to send Mrs. Leigh-

ton and her boy east.

Q. Did you occupy any official position at that

time? A. Yes, sir, I was deputy sheriff.

Q. Under Mr. Burdick? A. Yes, sir.

Q. When was the last time you was on the

ground ? A. It was last October.

Q. Were you there at or about the 31st day of

December, 1904?

A. Yes, sir. I served the papers on the mines on

that date.

Q. In what suit ?

A. In the suit of Daniel Davies against the

Whalen Consolidated Copper Mining Company.

Q. Who was with you at the time of the service

of the papers? A. Dan Davies.

Q. What did you see there that day?

A. I went there on the 31st day of December, at

9 o'clock. I goes t(y Colonel Lay's office. I served

the papers on him from the Court. He says, "Sit

down." I said, "No, sir, I haven't got time." I

hands him the papers. He tells me that he would

not recognize me. I says, "Mr. Lay, you will have to

recognize me, and you will have to recognize these

papers." He takes them, looks at the front of it,

and throws it on the table. I says to him,
'

' The Court

has instructed me to ask you what mines I would

serve these papers on first." He says, "You can do

as you damn please, sir ; I forbid you or Dan Davies
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to go on this ground. '

' I saj^s,
'

' For wliat reason ? '

'

He says, "It is United States Government Land."

I says, "Well if it United States Government land

you or nobody else will stop me." It was snowing

pretty hard and Mr. Davies was outside and I said,

"I have got to do my duty."

Q. Was this on the ground itself?

A. Yes, sir, it was on the copper grounds at the

boarding-house. I goes outside and gets into the

buggy and said to Davies, "What mines do you want

these papers served on first?" He said the Prince

of Wales and Amazon. I puts the papers up on the

Prince of Wales first and the Amazon. From there

we go back and going up to the Copper Nut prop-

erty I put the papers on the Copper Nut. Across the

canyon comes Leighton and Wailes ahead of me. I

saw them across the canyon and Davies saw them too,

and Davies hollered to them to come down and take

a drink. They did not listen to us, but went on and

I goes and puts the papers of the balance of the

mines.

Q. This was on the 31st day of December, 1901"?

A. Yes, sir.

Q. What were they doing ahead of you?

A. They were tearing down notices of the copper

properties that they had located.

Q. Was there any talk about taking a shot at

you?

A. Yes. Wailes wanted Leighton to take a crack

at me when I was going up the canyon from the Cop-

per Nut property.
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Q. What was the general reputation of Charles

Lay in this community and amongst the officers of

the community, with reference to his occupation and

position relative to the Whalen Consolidated Copper

Mining Company.

Same objection by counsel for plaintiff as before.

A. He was supposed to be the head of that com-

pany.

Q. Was it generally known that he was the whole

cheese? A. Yes, sir, it was.

Cross-examination of Mr. NOERIS by Mr. MIT-
CHELL.

Q. Where were jom when you say that Mr. Wailes

—What do you mean when you say he asked Leigh-

ton to take a crack at you?

A. I meant to take a shot at me.

Q. Was Leighton armed?

A. I did not see no gun.

Q. What part of the property was this on?

A. Right above the Copper Nut.

Q. How far was you from Mr. Leighton, when
Mr. Wailes made that request?

A. About 60 yards.

Q. Was he talking in a very loud tone of voice ?

A. No, sir.

Q. And then you testify that at a distance of 180

feet, you distinctly heard Mr. Wailes, speaking in

an ordinary tone of voice, request Ijeighton to take

a crack at you?
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A. I did not hear him say plainly to take a crack

at me, but I did hear him say take a crack at them.

Me and Davies sat in the buggy.

Q. That was up on the Copper Nut?

A. Yes, sir, in that canyon.

That is all.

Recess until 1 :30 P. M.

J. E. NORRIS.

Deposition of James Mackey.

Court opened at 1 :30 P. M.

JAMES MACKEY, first being duly sworn, tes-

tified as follows:

Direct Examination by ALFRED CRARTZ.
Q. What is your name, age, residence and occupa-

tion ?

A. James Mackey; 32 years old; live in Eureka.

Nevada, and am a miner.

Q. How long have you followed the occupation of

mining ? A. About 12 years.

Q. Where?

A. In Montana and all over this State.

Q. Do you know one Charles Lay?

A. Yes, sir.

Q. How long have you known him ?

A. For the last three or four years.

Q. Do you know one George W^. Leighton ?

A. Yes.

Q. How long have you known him ?

A. About four years.

Q. Where have you known them?
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A. I knew Mr. Leighton when lie was down work'

ing for Wlialen at Alj^ha, and afterwards when he

was up at the copper mines.

Q. By the copper mines, what do you mean ?

A. The Whalen Consolidated Copper Mining

Company mines.

Q. Did you ever work there ? A. Yes, sir.

Q. Who employed you ?

A. I was there three or four different times for

the company, doing assessment work three or four

different years.

Q. During the year 1904, did you do any work

upon those mines ?

A. Yes, sir, I did. I worked there the latter part

of May and June.

Q. About how many days ?

A. About 31 days.

Q. Who employed you ?

A. The Whalen Consolidated Copper Mining

Company.

Q. Would the 23d day of May to the 26th of June,

would that be about right? A. Yes, sir.

Q. What person gave you the employment?

A. I was in Reno and before I left here Mr. Leigh-

ton told me that they would be doing some work down

there and before they were ready I went to Eeno.

Then I wrote from Reno to Mr. Leighton and he told

me to come up, that they was working some men in

the mines.

Q. Your emplojnnent was under a letter from Mr.
Leighton to you at Reno ? A. Yes, sir.
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Q. That was ill 1904? A. Yes, sir.

Q. Had you worked for the corporation before ?

A. Yes, sir, two or three times.

Q, The first time that you worked for them, who

spoke to you?

A. The company had sent a man out here to have

the assessment work done on the claims.

Q. Who was that man ?

A. His name was Siefert.

Q. "What year was that ?

A. I could not tell you what year it was. It was

quite a while ago. It might have been 1901 or 1902,

I am not sure.

Q. Did you see the tools that were there at that

time?

A. Yes, sir. I saw them all. All the work that

has been done for the last few years I have been there.

Q. Has it all been done by the same tools ?

A. Yes, sir.

Q. Was there any blacksmith-shop?

A. Yes, sir, it has always been the same.

Q. But the same stock of tools has always been

used, has it? A. Yes, sir.

Q. The same stock of tools that was used in 1904

that was used in 1903 and 1902 ?

A. Yes, sir. After the force got larger they got

more tools, of course.

Q. Did you ever meet Charles Lay on the ground ?

A. Yes, I met his quite a lot. I am well ac-

quainted with him.
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Q. What was lie ?

A. He was supposed to be representing the Con-

solidated Copper Mining Company.

Same objection as interposed to the previous wit-

nesses by counsel for plaintiff.

Q. Did you know his general reputation in the

community, as to his position ?

A. No, but I heard quite a lot.

Q. What was G. W. Leighton, as compared to Lay

with reference to authority to do work for the

Whalen Consolidated Copper Mining Company?

A. This last time I was down he seemed to be

superintendent. He was running everything.

Q. When was the last time you was there ?

A. I was there in 1904.

Q. But generally throughout these years, was he

supposed to be a man in place of Lay when Lay was

away? A. No, sir, he was not.

Q. Who was in the place of Lay ?

A. The first year that I was there about 1902, Mr.

Dolson and the next year in 1903 Mr. Lay was there

and Andy Stinson was boss or had charge of the prop-

erty. Mr. Leighton was running the boarding-

house at that time.

Q. Did that appear to be under Lay's directions.

A. Everything was under his directions.

Q. In 1904, who was head man under Lay ?

A. G. W. Leighton.

Q. Was Lay the head man all these years ?

A. Yes, he seemed to be representing the com-

pany.



Daniel Davies mid William H. Sweeney. 253

(Deposition of James Macke.y.)

Q. Was that his reputation in the coininunitj^ ?

A. That is what we thought at that time. He
claimed to be a heavj^ stockholder and was sent out

here. He said he had control of the stock and was

sent out by the stockholders to see that the work was

done on these claims.

Q. When you worked in 1904, were you informed

otherwise ? A. No, sir, I was not.

Q. Who was working on these claims when you

went there, on or about the 23d day of May, 1904 *?

A. There was eight or nine men. Mr. Shaw,

Frank Lewis, Mr. Leighton and his son, and there was

three or four strangers there from Eeno.

Q. Was there also a Chinaman?

A. Yes, sir, there was.

Q. Do you know Frank Lewis ?

Yes, sir.

Was he working there at that time ?

Yes, sir, he was.

On what claims did you begin to work in 1904?

We were taking out some ore to ship on, I

think it was the Copper Nut and then from there I

went to the Prince of Wales and worked there about

three weeks;

Q. Did you work on the Amazon ?

A. The Amazon and the Prince of Wales are the

same. I worked on both. Then I worked five or six

days on the new shaft that the company started five

or six years ago.

Q. On what claim is that? "

A
Q
A

Q
A



254 Sydney I. Wailes vs.

(Deposition of James Mackey.)

A. It is on the Prince of Wales.

Q. Did you help to sort and sack up any ore ?

A. Yes, sir.

Q. About how many tons ?

A. I should say 15 or 20 tons. Then I helped

with the next lot.

Q. About how many tons in the last lot ?

A. I don't know how much. About 8 or 10 toiT.

Q. Was the ore sorted ?

A. Yes, we sorted it all.

Q. By sorting, do you mean to take out the best

for shipment ? A. Yes.

Q. The best was shipped ?

A. Yes, the best was shipped.

Q. That is the first shipment that was made ?

A. Yes, the day I quit, I got my money out of the

returns.

Q. Were there any persons at work when you

left?

A. Yes, sir, four or five persons still at work.

Q. During all the times that you worked upon,

what we in this case call the Copper Mines, did you

ever know that you worked for anybody else than the

Whalen Consolidated Copper Mining Company ?

Objected to by counsel for plaintiff upon the

ground that it is leading.

Q. During all the years that you worked there,

did you and was it generally understood among those

who worked there that Mr. Lay was the controlling-

spirit guiding the work upon those mines ?
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A. Yes, sir, he was supposed to represent the

coinpan}^ Him and Mr. Leighton had taken up ad-

joining claims and had several men working at the

time, while we were working for the other company.

Q. You have used the word supposed, a number

of times. Do you mean by that that the supposition

was based upon the general belief ?

Objected to by counsel for plaintiff upon the

ground that it is leading.

A. Yes, sir, that was the general belief, that the

men who were working for the Whalen Consolidated

Copper Mining Company were working for that com-

pany.

Q. Did anything ever occur from any cause to

lead you to believe otherwise ?

A. No, sir, not while I was there, and I was there

a long time. I never thought I was working for a

different company or I would not have worked.

Q. Would the use of the same tools, same property

and guidance of the same men, have anything to do

to lead you to believe that in 1904 you were still work-

ing for the same company %

A. Yes, sir, it would. We had the same tools and

everything.

Q. Did you ever have any conversation with Mr.

Lay ? A. Yes, I have had several.

Q. I mean now, if you had any conversation with

reference to his authority, with Lay? I wish you

would detail it in your own words.

A. When he first came out there he was making

great plans and was going to do great things. He
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was always boasting of what lie was going to do, but

he never did it. He always said that he had control

of the stock in that company.

Q. When you went to work on the copper mines in

May, 1904, were there any men at work on those

mines at that time %

A. Yes, there was five or six men.

Cross-examination of Mr. MACKEY by Mr.

MITCHELL.
Q. How long have you lived in Antelope Mining

District?

A. I have lived there two or three months off and

on for the last three or four years.

Q. Did you remain within the district any one

year, more than two or three months f

A. No, sir, I did not.

Q. You were first called to do this work by letter

sent by Mr. Leighton to you at Reno, were you?

A. Yes, sir.

0. Have you that letter? A. No, sir.

Q. ' How long did you work under that call ?

A. About 30 or 31 days, I think. Something like

that.

Q. Was that letter signed by Mr. Leighton indi-

vidually ? A. Yes, sir.

Q. AVho paid you for that work ?

A. Mr. Lay.

Q. How did he pay you?

A. Some of it I have not been paid yet. It was

in greenbacks, and then he sent some money up with

Eurdick after I had quit.
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Q. Did you give a receipt for it ?

A. Yes, sir.

Q. To whom?
A. I gave it to Mr. Burclick.

Q. Where did Burdick get the money to pay you ?

A. He was down at the mines after I had quit.

They sent the money ui3 by him. Mr. Burdick was

down there the time the Whalen property was at-

tached.

Q. Do you know who paid Mr. Burdick the

money ?

A. No, I don't know, but Burdick told me that

Lay gave him the money to pay.

Q. And that was in the month of June ?

A. Yes, sir.

Q. Of what year? A. 1904.

Q. Was that all the work you did in that year ?

A. Yes, sir.

Q. Now, you had been there as 3^ou have stated

two, three and four years, spent so much time each

year. Do yon mxean to testify that you would iden-

tif}^ the tools you worked with one year, with the tools

you worked vrith the second year ?

A. Yes, sir, I could. I was there long enough to

know.

Q. Did they bear any marks ?

A. No, they did not.

Q. And you are willing to testify that they were

the same tools that you worked mth each year that

you worked upon the property ?
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A. Yes, sir. Of course, tliere was more tools

brought on every year. There was quite a force there

at times.

Eedirect Examination of Mr. MACKEY by Mr.

CHARTZ.

Q. Would you describe the physical condition of

the tools that led you to believe that thej^ were the

same tools, and where tliej were found and where

they were kept ?

A. They were kept in the blacksmith-shop, ham-

mers and drills and windlasses. I did not see any

change in the tools.

Q. Were they prett}^ rickety tools or were they

fair tools ?

A. The first 3"ear we were there, we did not have

any company tools, but the last years we had lots of

tools and lots of steel.

Q. Is a workingman in the habit of using the

tool— Can a workman generally recognize a tool

that was used before ?

A. I should think he could. He could in the

shape of a hammer.

Q. Is it likely that you would recognize the nose

on a man 's face ? A. Yes, it is.

Recross-examination of Mr. MACKEY by Mr.

MITCHELL.

Q. As a miner, Mr. Mackey, tell me, is an em-

ployer who pays his men good wages and the wages
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agreed upon, are they in the habit of giving to that

employee, poor tools to work with ? A. No, sir.

(ByMr. CHARTZ.)

Q. If the corporation is poor, unable to pay, fail-

ing to pay everywhere, are they in the habit of using

such tools as they can get ?

A. If they were poor I guess we would have to

use whatever we could get.

Q. What was this company with reference to the

payment of wages ?

A. It was supposed to be a good company, but it

did not turn out so' good.

Q. Didn't it turn out to be very bad

?

A. Yes, sir, it was very bad. We had trouble all

the time.

(By Mr. MITCHELL.)

Q. What wages were you |)aid %

A. Three dollars per day and when we was doing

the regular assessment work we got $4.

Q. Then I understand you to testify that you were

employed at $3 and $4.

A. No, sir, we was not. AVhen w^e went down to

do the assessment work we got $4 a day and when w^e

sank a shaft we got $3 a day.

Q. Your employers were furnishing you wdth

tools with which you had great difficulty in develop-

ing the property, is that it ?

A. No, sir, I did not say anything about the tools.

When we done the assessment work, we would not
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have any tools but when we w^ent to work sinking a

shaft we had lots of tools.

JAMES MACKEY.

Deposition of Frank C. Lewis.

FEANK C. LEWIS, first being duly sworn, testi-

fied as follows

:

(Examination by ALFRED CHARTZ.)

Q. What is your age. name, residence and occupa-

tion?

A. Frank C. Lewis ; 44 years old ; liA^e in Eureka,

Nevada. I am a stable-man now.

Q. Have you ever followed the occupation of

miner ? A. Yes.

Q. How long ?

A. About two or three years, I guess.

Q. Where?

A. Do you want me to tell you all the places I

worked ?

Q. Did you ever work in Antelope Mining Dis-

trict? A. Yes, sir.

Q. How long?

A. I have worked there a great deal, but I have

worked there in 1901 and 1902.

Q. Did you work there in 1903 ?

A. Yes, sir.

Q. Did you work there in 1904 ?

A. Yes, sir.

Q. Who employed you in 1901 ?

A. Andy Stinson hired me to go down there.

Q. For whom was Stinson in charge ?
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A. He was in charge for Mr. Siefert, who was
then boss.

;

Q. What was the company owning the property

at that time ?

A. The A¥halen Consolidated Copper Mining
Company.

Q. Did you know one Charles Lay, at that time ?

A. Yes.

Q. Was he on the ground at that time ?

A. I am pretty sure that he was, but I am not posi-

tive.
;

- /[M

Q. In 1902 when you were there was Mr. Lay on

the ground ? A. Yes, he was.

Q. Of that you feel sure ? A. Yes, sir.

Q. In 1903 was he there 1 A. Yes, sir.

Q. In 1901 was he there ? A. Yes, sir.

Q. What was he there for? What was his busi-

ness?

A. He was running the business. He was boss-

ing it. He was Superintendent or General Manager

or w^hatever you may call it.

Q. Did you ever have any conversation with ref-

erence to his authority to be there ?

A. Yes, sir.

Q. State it?

A. He told me he owned the majority of the stock

of the Whalen Consolidated Copper Mining Com-

pany.

Same objections by counsel for defendant as here-

tofore put in in the examination of previous wit-

nesses.
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Q. During all the years that you were there, did

you ever find out from any source, that he had lost his

authority? A. No, sir.

Q. In 1904 did he act in any wise different at all

in directing you ? A. No, sir.

Q. How many days did you work in 1904 ?

Question objected to by counsel for plaintiff upon

the ground that it is leading.

A. I started to work about the 1st day of May,

1904, and worked until the 2d of August.

Q. Who paid you?

A. I have not received any pay yet.

Q. Who paid you during the prior years ?

A. Mr. Lay.

Q. And you worked under the same employment

in 1904 and have not been paid ? A. Yes, sir.

Q. Were there any one at work with you at that

time? A. Yes, sir.

Q. How many ?

A. There was 9 or 10 men part of the time and all

of the time there was 4.

Q. Did you sa}^ at least $100 worth of work was

done on each and every one of those claims during

1904?

Objected to by counsel for plaintiff on the ground

that it is the conclusion of the witness, that the wit-

ness must show the character and extent of the work

done.

A. No, I could not swear that there w^as $100

worth done on each claim.
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Q. What could you say with reference to the

work done on the Prince of Wales ?

A. There was $100 done on that.

Q. With reference to the Amazon ?

A. I think there was $100 done on that claim too.

Q. What was the character of the work on the

Prince of Wales ?

A. Well, it was filled up full of waste and we was

cleaning that out and after that was cleaned out we
went down and took out ore.

Q. What would you estimate the value of the work

done there altogether at the Prince of Wales for that

year ?

A. I think it was over $200 worth.

Q. What was the character of the work on the

Amazon %

A. I think there was over $100 of the work.

There is no doubt about that.

Q. What was the character of the work done

there %

A. The}^ was running a drift and cleaning it out.

Q. Just ordinary mining work?

A. Yes, sir.

Q. Do you know about the other claim.s ?

A. The Copper Xut, I worked on that. I think

there was about $120 of work done on that.

Q. What was the character of that work ?

A. The same as the other. Taking out ore and

cleaning out.

Q. Do you know of any claim where the work was

not done ?
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A. No, I don't know, but those were the claims I

worked on.

Q. Do you know of any other claims where over

$100 worth of work was done in 1904?

A. No, I could not swear to anything of that kind.

Q. Those are all you know ? A. Yes, sir.

Q. Were there any men at w^ork when you went

on the ground in 1904 *?

A. Yes, there was men there.

Q Were there any left when you quit work ?

A. There was Mr. Shaw and Olney Leighton and

his father.

Q. Was there any ore taken out of the Copper

Bolt in 1904? A. Yes, sir.

Q. Could you give us an estimate of the work

done on that mine ? A. No, sir.

Q. Did you help to sort and ship any ore in 1904 ?

A. Yes.

Q. From what claims ?

A. From the Prince of Wales and Copper Nut.

Q. About how many tons?

A. There was about 22 tons of ore shipped from

the copper mines, the Prince of Wales and Copper

Nut, with the exception of 14 sacks from the Alex-

ander, an outside claim.

Q. Was there any from the Copper King?

A. Some of it came from the other mines.

Q. When was that shipment of ore made in 1904 ?

A. In June.

Q. After that shipment, what did the men do ?
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A. Tliey kept on working and getting out another

shipment.

Q. Was there anything said about the returns'?

Or waiting for the returns ?

A. A¥hy, 3^es, we were waiting patiently for the

returns.

Q. Did you also wait anxiously?

A. Yes, sir.

Q. Did you have any conversation with Mr. Lay

w^ith reference to the nonpayment on the returns?

A. He said as soon as the returns would come, he

would settle up, but the returns was not as good as he

expected and he did not have any money to settle

with.

Q. Did you learn wdiat the returns were?

A. I heard it said that there was $22 for 22 tons.

I don't know whether it is so or not.

Q. Were there any subsequent shipments made ?

A. Yes, sir.

Q. How many tons ? A. Fourteen tons.

Q. From where?

A. From the Prince of Wales.

Q. Did you help to sort and sack that?

A. Yes, sir.

Q. Who was foreman or in charge of that ship-

ment? A. Mr. Leighton.

Q. Now, with reference to the tools that they used

after you quit work and since 1901 or 1902, what did

you do with the tools, picks, shovels, etc ?
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A. They were put in the cabin there and locked

up.

Q. What would be done upon the reopening of

work the next year?

A. They would go in and get them and go to work.

Q. Could you say with any degree of positiveness

what tools 3^ou used in 1904 *?

A. We used the old stock.

Q. So in 1904, you used the same tools?

A. Yes, sir.

Q. Wouldn 't you have to buy additional tools ?

A. Yes, sir, we had to get new steel.

Q. Would there be any coal left on hand?

A. No, that was generally run out.

Q. And powder, etc.?

A. Yes, they generally run out of that.

Q. Was it the same bosses that you had?

A. Yes, so far as Lay and Leighton are concerned.

Q. Did you ever meet a man named Rhodes ?

A. Yes, sir.

Q. Where?

A. At the Whalen Consolidated Copper Mining

Company's claims.

Q. What was his Christian name?

A. I don't know.

Q. Was Mr. La}^ present w^hen you met Mr.

Ehodes ?

A. Yes, sir.

Q. What year did you meet him. ?

A. In 1904.
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Q. What time of the year?

A. He was there in May.

Q. What was Rhodes doing there?

A. Lay told me that he was coming there to put

np money to develop the mines.

Same objection as interjposed heretofore by coun-

sel for plaintiff.

Q. Yv^hat did Rhodes do while there ?

A. They went around and inspected the mines.

Q. By "they" you mean, Lay and Rhodes?

A. Yes, sir.

Q. How long was Rhodes there?

A. Three days.

Q. With Mr. Lay? A. Yes, sir.

Q. Was there any conversation with reference to

selling Mr. Rhodes some stock?

A. Lay told me that he was to buy stock in the

mine, and that would furnish money to pay the men.

Q. What stock?

A. The Whalen Consolidated Copper Mining

Company stock.

Q. Do you know wdiether Rhodes name was not

Rupert? A. I don't know what his name was.

Q. Was he an expert ?

A. I could not swear to that.

Q. Did he say whether it would be Lay's stock

that Lay would sell his stock to Rhodes? His own

stock or the company's stock?

A. He did not tell me. He said he was going to

sell stock.



268 Sydney I. Wailes vs.

(Deposition of Frank C. Lewis.)

Q. Did lie tell you who was manager for the com-

pany during that time? A. He was manager.

Q. Who would be the local boss under him ?

A. Leighton was boss under him in 1904.

Cross-examination of Mr. LEA¥IS by Mr. MIT-

CHELL.

Q. Who employed you in 1904 ?

A. Mr. Leighton told me that they was going to

start in work and to go down there.

Q. You state the Col. Lay told you he had a large

interest in the stock. Did he or did he not at that

time tell you that as such stockholder, he was looking

out for his interest in the property ?

A. He told me that he was protecting the stock-

holders.

Q. Did he tell you the amount of money he put

in? A. No, sir.

Q. He was protecting and looking out for his in-

terest in the property ? A. Yes, sir.

Q. All that he did after that was to protect his

interest in the work he did, was it not?

A. I don't hardly understand your question. He
had the work done there.

Q. He told jT-ou simply that he was a large stock-

holder in the corporation and he came there because

he was a large stockholder, and because of this, he

was doing these things ? A. Yes, sir.

Q. And for the reason he had Mr. Leighton there

as manager?

A. He was boss and looking out for Mr. Lay and

also the stockholders.



Daniel Davies and William H. Sweeney. 269

(Deposition of Frank C. Lewis.)

Redirect Examination of Mr. LEWIS by Mr.

CHAETZ.
Q. Did he in any wise tell you that he was look-

ing out for himself alone or looking out for himself

and the balance of the stockholders with him?

A. He told me he was protecting himself and the

balance of the stockholders.

Q. That was in 1904? A. Yes, sir.

That is all.

FRANK C. LEWIS.
Recess until 10 A. M. Friday, February 9, 1906.

Stipulation Relative to Testimony of B. L. Smith.

Frida}^ Feb. 9, 1906, 10 A. M.

It is hereby stipulated and agreed that if B. L.

Smith was present before the Commissioner and duly

sworn that he would testify that on or about the 30th

day of December, 1904, one Charles Lay deposited

with me money as full^ pajTiient for a special train

to convey one Sydiiey I. Wailes (plaintiff herein),

from Palisade, Nevada, to Cedar Switch in Eu.reka

County, and that said Lay directed me to telegraph

the Superintendejit of the Eureka & Palisade Rail-

road for said special train and I am informed and

believe that said irain was furnished as requested by

said Lay.

The above stipulation is made subject to any and

all objections that complainant may take thereto on

the trial and hearing of the cause.

Defendants close.

Recess until 1:30 P. M., Friday, Feb. 9, 1906.



270 Sydney I. Wailes vs.

After Recess.

The complainant by his attorney appearing and

stated to the Examiner that he had no witnesses to

testify before him and that he had no documentary

evidence to oifer.

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Nevada,.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and W. H. SWEENEY, Sheriff

of Eureka County, Nevada,

Defendants.

Stipulation Relative to Taking of Deposition.

It is hereby stipulated and agreed by and between

the above-named parties that either party may take

the depositions of any and all ivitness he may desire

before and by the Clerk of Cook County, State of

Illinois, at his office at any time between the first day

of February, and the 15th day of March, 1906, and

that said depositions when taken may be used on the

trial of this cause as fully and to all intents and pur-

poses as though regularly taken and in full compli-

ance with the rules of this court. Said depositions

may be taken either by question and answer or in

narrative form, subject to all legal exceptions to be

taken on the trial.

It is further agreed that the depositions so taken

shall not in any manner prevent either party from in-

troducing further and other testimony on the trial

of said cause, and that either party may introduce
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oral and doeumentaiy evidence on the trial of said

canse, or before said clerk.

It is further stipulated and agreed that either party

may take the deposition of any witness, or introduce

docmnentar}^ evidence before John Hancock, Jr., a

notary public in and for the county of Eureka,

Nevada, and residing at Eureka, Nevada, at his ofBce

at said Eureka, Nevada, at any time within one week

preceding the trial of said cause, and that said de-

positions may be used as fully to all intents and pur-

poses as though regularly taken in full compliance

with the rules of this court, and may be taken in nar-

rative form or by questions and answers.

It is further agreed that the depositions so taken

shall not in an<i manner prevent either party from

introducing further and other testimony on the trial

of said cause, and that either party may introduce

oral or dociunentary evidence on the trial of said

cause or before said notarj^

It is further stipulated that the commencement for

the taking of such testimony either before the clerk

or notary above named shall commence on the 8th day

of February, A. D. 1906.

It is further stipulated and agreed that the clerk

of this Court may immediately place said cause on

the trial calendar of this Court.

Dated January 19, 1906.

HENRY K. MITCHELL,
Attorney for Complainant.

ALFRED CHARTZ,
Attorney for Defendants.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

D ^NIEL DAVIES and W. H. SWEENEY, Sheriff

of the County of Eureka, State of Nevada,

Defendants.

Notary's Certificate to Depcsitions of T. A. Burdict

et al., etc.

State of Nevada,

County of Eureka,—ss.

I, John Hancock, Notary Public in and for the

county of Eureka, State of Nevada, do hereby certify

that the above witnesses, T. A. Burdick, J. E. Norris,

James Mackey and Frank C. Lewis, were by me first

duly sworn to testify the truth, the whole truth, and

nothing but the truth; that their depositions were

reduced to writing by George L. Broy under fore-

going stipulation, in the presence of the witnesses,

respectively^, and when completed read by me over

to said witnesses, respectively, and subscribed by

them in my presence and in the presence of such of

the parties and counsel as attended; that said depos-

itions were taken pursuant to the annexed stipula-

tion, at my office, in Eureka, Eureka County, Nevada,

beginning on the 8th day of February, 1906, and con-

tinuing from day to day as set forth ; that the parties
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were represented at the taking of said depositions hj

their respective counsel as set forth ; that the several

exhibits recited were offered in evidence and marked

as specially noted in the foregoing depositions; and

that I am not counsel or relative of either party, or

otherwise interested in the event of this suit.

In testimony whereof, I have hereunto set my hand

and ofQcial seal, at my office in Eureka, Eureka

County, Nevada, this 9th day of February, 1906.

[Seal] JOHN HANCOCK
Notarj^ Public in and for the County of Eureka, State

of Nevada.

Notary fees: $20.00. Folios, at 25^^ per folio,

$36.25; paid by defendants.

Witnesses

:

T. A. Burdick. 1 Day 1 Mileage $2.20

J. E. Norris. 1 Day 1 Mileage $2.20

James Mackey. 1 Day 1 Mileage $2.20

Frank C. Lewis. 1 Day 1 Mileage $2.20

[Endorsed] : No. 814. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies,

et al.. Defendants. Depositions. Filed April 25th,

1907. T. J. Edwards, Clerk. Published by Order

of Court Made and Entered April 25, 1907. T. J.

Edwards, Clerk. . : 'MM
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Defendants' Exhibit No. 1.

Cecil Hotel, 960 Busli St.,

San Francisco, CaL, Feb. 2, 1905.

Mr. George W. Leigliton,

or Mr. M. W. Shaw.

Gentlemen: Will one of you please take the ec-

rdosed notice of protest to W. H. Sweeney, Sheriff

of Eureka County, and after he had read it, get him

to fill in the date, day and month in the blank, and

sign it as having received the copy and return it to

you; or if he wants to keep it, then get him to ac-

cept, and tomorrow I'll have another copy go off

type-writter is not here, so that by Monday you can

have this and a copy and you can get him to accept

the copy and return this to me accepted if he won't

sign then please write down a memorandum at the

time just what he says so that you can write it to me.

Yours truly,

S. I. WAILES,
By C. L.

[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S. I. Wailes vs. Daniel Davies, et

al. Defendants' Exhibit No. 1. John [Seal]

Ritchie, Notary Public, Cook County, 111. Filed

June 30, 1906. T. J. Edwards, Clerk.

Defendants' Exhibit No. 8.

Grand Hotel, San Francisco, Cal.

Feb. 13th, 1905.

Dear Friend Shaw: Have sent the affidavit to

Eureka to Mr. Leighton. Please go in Friday and
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swear to the same before Spinner and be certain and

write me so as to come out on Saturday train.

Sweeney will certainly be through the sale by noon

(if he sells) and I want if possible to get your letter

Monday, 20th, as I expect to leave for Florida on

Tuesday.

Yours truly,

CHAS. LAY.

[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S. I. Wailes vs. Daniel Davies, et

al. Defendants' Exhibit No. 8. [Seal] John

Ritchie, Notary Public, Cook County, 111. Filed

June 30, 1906. T. J. Edwards, Clerk.

Defendants' Exhibit No. 6.

Grand Hotel, San Francisco, Cal.

January 30th, 1905.

Dear Friend Shaw : As per premise I send you

hereT\ith the pamphlet which I think is very good,

don't you. I am satisfied we are going to have good

results from it As I wrote you the other day I

wrote Mr. Benson and asked him to send $52 fifty

two dollars to Mrs. Shaw and I hope he got that

letter so as to send to her to-day. When I get Leigh-

ton's letter, I'll make up the receipt for j^ou to sign

for Mr. Wailes, covering the claims you have worked

on. Now my friend you just help on as you are do-

ing and you shall never regret it. When I get back

from East and South to camp I'll settle ujd with you

in full and you shall go east my expense and before

we are through with you be fully satisfied. I want

you to go into Eureka if you are willing and be a wit-
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ne&s for Mr. Wailes that the Whalen company had

not done the assessment work in 1904. I wish Mr.

Trimbath could be induced to be a witness, talk with

him and quietly write me. Of course we can get

Olney but I would like also to have Trunbath. Don't

let on to any one that I have written to have you ask

him Trimbath, we are going to push this case for all

that there is in it. Mr. Wailes will sue the sheriff,

Davies and all engaged in the U. S. Court unless we

stop them another way but this is on the square un-

der a recent lair. A U. S. Court cannot issue any in-

junction to prevent sale under a state court judg-

ment and when I think of it that's right. If Sweeney

sells all he can sell is any title the Whalen company

has Feb. 18th and we all knew that the property hav-

ing been jumped and development work done she

(that company) has no right. Sweeney told Mr.

Leighton he was expecting a protest from the party

who jumped the property and if he got that he would

not sell. He will have that protest sent him by Reg-

istered letter or express and besides if you will be

one of his Mr. Wailes witnesses as to the assessment

work not having been done I want you to go in Fri-

day 19th so as to swear and file your affidavits with

Spinner but also to attend the sale and see that said

process or notice sent by Mr. Wailes is read at the

time of the sale, because we shall want several wit-

nesses of that fact for use in the U. S. Court at the

proper time. While we may not get the protest in

the shape of an injunction as I had hoped. He, Mr.

Wailes will connnence the suit to quiet title and

make Dan Davies and Sweeney and Sweeney's
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bondsmen parties to that suit and in the end Daniel's

name will be mud and he will not have any money

to pay up for the knowledge he has gained of laiv.

Let me know if you are willing to be one of Mr.

Wailes' witnesses so I can have the papers prepared.

Just heard through his son of old Mr. Breman (Chas.

H.) death and his son writes me that he had to mort-

gage his home to sell the Whalen trust with the

Baldwins.

Im truly yrs,

CHAS. LAY.

[Endorsed]: U. S. Circuit Court, District of

Nevada. S. I. Wailes vs. Daniel Davies et al. De-

fendants' Exhibit No. 6. John Ritchie [Seal],

Notary Public, Cook County, 111. No. 814. Filed

June 30, 1906. T. J. Edwards, Clerk.

Defendants' Exhibit No. 7.

Grand Hotel, San Francisco, Cal.

February 17th, 1905.

Dear Shaw: Your letter at hand, many thanks.

No—don't hid at any sale Sweeney may make

—

We have protested against his sale. Can't sell U. S.

land say we and we must under no circumstances be

in any way a party to the sale. Stand off and

protest thats ou^ business and when we get them in

the United States Court, make good which we will

do. To bid by any of our crowd, would be only to

complicate. Stand pat on your can't sell U. S. land

and hold to that and let Judge Hawley do the rest.

No wonder so good an attorney as Mr. Farrington
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would not advise Mr. Sweenej^ Doubtless lie thought

that Sweeney's common sense when he knew it was

United States would be sufficient to show him he

could not sell. Expect to start next Friday. In the

meantune write me if you got your gun and watch

all O. K. and above all things be hands off in any

Sweeney sale.

Yours truly,

CHAS. LAY.

[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S. I. Wailes vs. Daniel Davies et al.

Defendants' Exhibit No. 7. [Seal] John Ritchie,

Notary Public, Cook County, 111. Filed June 30,

1906. T. J. Edwards, Clerk.

Defendants' Exhibit No. 9.

Grand Hotel, San Francisco, Cal.

February 22nd, 1905.

Dear Friend Shaw: Your very interesting letter

is at hand many thanks for it and 3^our wise action,

"Yes its up to the old man now" and he will deliver

the goods. Mr. Wailes desires to thank you but he

is so busy to-day getting ready for a two weeks trip

to British Columbia that he may not have time to

write to-day. Now I '11 tell you the program—Sheriff

can't under the law make deed until August 18th,

when I return say June 1st, we will commence a suit

at Carson City U. S. Court to Quiet title and at the

same tune we will get an injunction against the

Sheriff making deed which can be done by our put-

ting up sufficient Bond, and the suit we conmience
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will be against Sweeney and bis bondsmen, Dan

Davies and bis bondsmen and tbey sball bave plenty

of law before we are done. Tbe reason our attorney

does not want to make a move in my absence is be-

cause be wants me to be present as an adviser as

well as a witness, and when be asks an injunction

against tbe sberiff issuing a deed tbey migbt ask for

an innnediate trial on tbat injunction and Mr.

Mitcbell mucb prefers I sbould be present since I

commenced tbis. Mr. Wailes came in and after

reading your letter wrote you one in my room, and

took it down to mail and you may get it wben you

get tbis. I expect to leave- bere some day tbis week

so you'll not bave time to write me but I bave bad

Mr. Wailes send bis address and I want you to write

bim as be will attend to all matters in my absence

tbat be can. He is going to Britisb Columbia and

doubtless will be away two weeks. You say you got

your bundle all O. K. I bope your watcb was in it

as I sent it and tbat its giving satisfaction. I am

not astonisbed at Olney's refusing. I will tomorrow

send Skinner tbe $10—and Mr. Yfailes will send bim

tbe additional be cbarges $2.15. Eacb for your &

Olney's affidavits wbile be only cbarges $1 eacb for

a claim wbicb is mucb larger. Mr. Y^ailes bas sent

Mr. Leigbton in all to be filed as tbe development

work is done 21 claims ten of wbicb bave been filed

and recorded and Mr. AYailes bas tbem and Leigbton

is to bave tbe work done on tbe otber 11 and at tbe

proper time Mr. Wailes tvill deed them over. Don't

expect any tbing from me until you see me in June.
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Mr. Benson wrote me as lie was leaving for

Memphis. I have your letters about sending $50 to

Mrs. Shaw will do so on my return Feb. 21st and I

think she has that now. He sent the other $52 and

I have a letter from Mrs. Shaw to that effect. This

$50 is for Feby. I '11 see that you are properly taken

care of. To-morrow Mr. Wailes will send the bal-

ance he owes Skinner 60f and ten dollars for record-

ing the other ten claims to make the 21.

Yours,

C. LAY.

[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S. I. Wailes vs. Daniel Davies et al.

Defendants' Exhibit No. 9. [Seal] John Ritchie,

Notary Public, Cook County, 111. Filed June 30,

1906. T. J. Edwards, Clerk.

Defendants' Exhibit No. 10.

Grand Hotel, San Francisco, Cal.

February 23, 1905.

Dear Friend Shaw: I am just in receipt of your

second letter about sale written from camp many
thanks. Glad you got your watch and gun all O. K.

I hope gun and watch were all O. K. both of them.

Your letter of yesterday telling about the sale, Avas fo

interesting I sent it to Mr. Benson and the present

one if possible is more so, and I'll also send that

he enjoys such things and no one can possible enjoy

a good knock down more than he, and ^vhen he reads

about Whalen's proposed appearance on the scene

of war, he Benson certainly will laugh and he and
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Mrs. Benson will both while reading your letter

think of you and Whalen's parting. I think per-

haps had he been there, the people of the silent town

of Eureka would have had enough excitement to

have lasted them twenty-four hours. ''Alls well that

ends well" and your good work in the beginning will

make it end well, and you can trust us for the bal-

ance. No we will let things rest idle for the present

until my return. Now that they have tried to sell

IT. S. Land Mr. Wailes a non-resident can go into

court and even on one claim on a suit to quiet

title and ask to have the sheriff enjoined not (from

that could not be done

selling on a judgment) but from making a deed to

U. S. Land but otir (rather Mr. Wailes) attorney

prefers to wait until I have come back before he

makes a move. Certainly when suit is made against

Sweeney and all bondsmen and the injunction fol-

lows our putting up a bond Davies Attorney will at

once ask for an immediate trial and Mr. Wailes

attorney wants me here not only as a witness if

necessary but also as an adviser. Its all O. K. and

Eureka will find that we had good reason for not

wanting ourselves or any one interested with us

mixed up with the purchase. Dan has it now all

his own vray and he doubtless will aim to have

Whalen help him out. What a glorious team these

two will make and how much fun you and I may

3^et have at their expense. What a glorious thing

it must have been for the silent town to have had

such an excitement. They ought to employ you to
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stir them up at least once a week. Dixon did very

well not to burn his fingers. Poor old Mr. Frazier.

I hope Dan will not involve him in the fight so that

he may be a loser in the end. You can be certain

of one thing no grass will grow under my feet on

this trip.

Yours,

C. LAY.

[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S. I. Wailes vs. Daniel Davies et al.

Defendants' Exhibit No. 10. [Seal] John Ritchie,

Notary Public, Cook County, 111. Filed June 30,

1906. T. J. Edwards, Clerk. Write Mr. S. I. Wailes.

The Cecil Hotel, 960 Bush Street, San Francisco,

Cal.

Defendants' Exhibit No. 11.

Post Office Box 497.

Tallahassee, Fla., Aug. 6th, 1905.

Mr. M. W. Shaw, Palisade, Nevada.

My Dear Sir and Brother: I am just in receipt

of both of your letters and in answer will tell you

first of myself since I saw you. Came here March
last, made the best fight I could got beat. Found
some old unsettled land matters and have since June

15th been trying to get them in line to produce

monej^ which would be my own.

Have 4000 acres of land, have been asking $3 per

acre. Will take $1 one per acre before I'll go away
without money for it. Have another land scrip se-

cured since I came 100 acres worth $50 per acre will
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take $10 per acre before I '11 go away without money

still another kind of scrip 500 acres for which I have

cash offer of $2.50 two 50/100 dollars per acre. Can

get it fixed up b.y land office and register inside of

thirty days so as I can sell. I have no other source

of getting my own money than right here with which

I can pay oK My Nevada indebtedness and it would

be foolish I think not to stay and close it up and

go back with my own money and you would do as

I am doing if you were in my place. I am sure.

First get my own money and then go back and keep

my promises made to M. W. Shaw not once but

several times.

Mr. Benson told me in his letter that he thought

it wise to close camp and and with such an expense

and but little mining going on I think, it wise, until

we have plenty of money to have at least twenty

miners at work and then I hope to be there in per-

son. Now friend Shaw get back to Grand Rapids.

I'll try and send you money there and as soon as I

can get away from here I '11 see you in Grand Rapids.

Don't do anything that will jeopardize my for yours

are identical with mine—the plan of having Mr.

Wailes was mine and not Mr. Bensons and you and

the old stock holders of the old company will yet

be taken care of as I promised you if it takes all f^e

stock I have. Don't therefor I beseech you by talk

or in any wa}^ do anything that it will make it any

harder for me to carry out my plans which embrace

you and yours interests. In haste to catch next mail.

Yours truly,

CHAS. LAY.
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[Endorsed] : No. 814. U. S. Circuit Court, Dis-

trict of Nevada. S. I. Wailes vs. Daniel Davies et al.

Defendants' Exhibit No. 11. [Seal] John Ritchie,

Notary Public, Cook County, 111. Filed June 30,

1906. T. J. Edwards, Clerk.

Defendants' Exhibit No. 18.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 753.

THE WHALEN CONSOLIDATED COPPER
MINING COMPANY,

Complainant,

vs.

WILLIAM WHALEN et al,

Defendants.

Memorandum Decision in Case No. 753.

CHENEY, MASSEY & SMITH, for Complain-

ant.

ALFRED CHARTZ, for Defendant.

HAWLEY, District Judge (Orally). There is

but one question to be determined in this case: Did

complainant perform the annual assessment work

on the eleven mining claims involved in this suit for

the year 1901, as required by the United States Stat-

ute? (Rev. Stat., sec. 2324.)

The burden of proof to establish a forfeiture of

the mines by failure to do the work is upon the de-

fendant. The proofs offered by him consist of meas-
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urements of the work clone by complainant, and the

opinions of witnesses as to the amount of days labor

necessary to do the work, an<l as to how many tons

of earth, rock and ore, or number of feet, could be

removed by one man per day. And the conclusions

reached by the witnesses on these points were, that

the cost of such labor and expenses, would not ex-

ceed $500.00.

On the other hand, it appears from the testimony

on behalf of the complainant, that in 1901, the prop-

erty herein involved was in litigation in the Circuit

Court of Cook County, Illinois, the defendant here

being the complainant in that suit; and the com-

plainant here, with others, being the defendants ; that

a receiver was appointed by that court to take pos-

session of the property herein involved; that at the

request of the complainant, defendant in that suit,

an order was made pending the proceedings therein,

authorizing and directing the receiver to borrow

$1500.00 for the purpose of preserving the property

herein involved by performing the annual assess-

ment work thereon for the year 1901 ; that this money

was obtained by the receiver and expended for that

purpose ; that his report was presented to the Court,

and it a]3pearing to the satisfaction of the Court that

the annual assessment work had been done, as re-

quired by law, the Court made an order approving

the report of the receiver. This action of the Cir-

cuit Court of Illinois, of itself, makes out a prima

facie case in favor of the complainant. In addition

thereto, witnesses were introduced on behalf of com-
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plainant—among others, the foreman who had charge

and direction of the work—as to the amount of work

performed; the number of men employed, the time

they worked, the amount of work done, and the places

on each claim where the labor was performed. The

foreman testific'd that with but two exceptions, the

men employed were skilled miners and performed

faithful labor. The witnesses on behalf of complain-

ant also gave their opinions as to the quantity of

rock, earth and ore that could be removed by one

man per day. They differed materially on this point

from the witnesses on behalf of defendants. The

amount of work performed by a laborer at a mine

in good working order with a full supply of tool?

and necessary machinery, at best, furnishes a poor

criterion to be applied in a case like the present,

where the mines had lain idle, and all the necessary

facilities for working did not exist. The com^plain-

ant cannot be hekl down to the amount of money

actually paid to the laborers at the mine. The maD
sent from Chicago by the receiver was certainly en-

titled, under the circumstances, to his expenses. The

work was done under the direction of the Chicago

court. The laborers received but $3.50 per day,

which was a reasonable sum. The}" were paid for

one day and a half in going from Eureka to the mines

which, under the facts of this case, was proper. The

foreman received $5.00 -per day, which was not un-

reasonable. The expenses paid for tools, freight and

hauling to the mines must also be allowed.
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Conceding that tlie amount paid Dowling was not

a proper charge, and deducting it from the amount,

the testimony shows that over $1100.00 was paid on

account of the annual assessment work. After the

aq; Lpixvv pai^duioo :^uT?nre|draoD aq; 'ouop s'BiW 5[joav

statute of Nevada (Stat. 1887, 136), by filing affida-

vits of the amount of labor performed on each claim.

It is true that the amount of money paid is not the

only method of establishing the fact that the annual

assessment work, as required by law, had been fully

performed, but it is certainly an important factor

in that direction. It is alwa3^s admissible in evi-

dence, and tends directly to show the good faith of

the party. And, in this connection, as to the good

or bad faith of the parties, it is proper to state that

the defendant prior to the relocation of the mine?

by him, had full knowledge of the orders made by

the Circuit Court of Cook County, Illinois, and also

of all the conditions and surroundings at the mines,

and pf the labor performed thereon by complainant

From a careful consideration of the evidence it is

clear to m}^ mind that the defendant has failed to

establish by a preponderance of the testimony that

the work, labor and expenses incurred were not rea-

sonably worth the sum of $1100.00. The testimony

offered by the complainant does establish to my sat-

isfaction, that the work, labor and expenses incurred

were reasonably worth the sum of at least $1100.00.

Applying to the evidence, the principles of law as

announced by this court in Book vs. Justice N. Co.,

58 Fed. 106, 117, 128, and in McCulloch vs. Murphy,
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125 Fed. 147, and by tlie Circuit Court of Appeals

for this circuit in Walton vs. Wild Goose M. Co.,

123 Fed. 209, 218, and taking into consideration the

situation and condition of the several mining claims,

and all the surroundings under which the labor was

performed, my conclusion is that the complainant is

entitled to a decree as prayed for.

[Endorsed] : No. 753. In the Circuit Court of

the United States, Ninth Circuit, District of Nevada.

The Whalen Consolidated Copper Mining Company,

Complainant, vs. William Whalen et al., Defendants.

Opinion. Filed January 6th, 1904. T. J. Edwards,

Clerk. (Defts. Exhibit No. 18, in case No. 814. T.

J. E.)

In the Circuit Court of the United States, Ninth Cir-

ciiit, District of Nevada.

No. 814.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada,

Defendants.

Hearing.

Be it remembered that this cause came on regu-

larly to be heard in the above-entitled court on Thurs-

day, April 25th, A. D. 1907, before Honorable E. S

Famngton, Judge of said court.
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Henry K. Mitchell, Esq., appeared as counsel for

complainant, and Alfred Cliartz, Esq., appeared as

counsel for defendants.

Miss Ada F. Torreyson, official stenographer of

said court, was present and reported said trial.

INDEX.
Direct. Cross. Redirect.

1

Shaw, M. W.
'' '' '' (Recalled

Davies, Daniel

Defendants' exhibit No. 16,

The COURT.—This is the time set for the trial of

the case of Wailes against Davies. Are you ready,

gentlemen ?

Counsel for complainant and defendant state that

they are ready for trial. A statement of the case on

behalf of the complainant is made by counsel for

complainant, and on behalf of the defendants by

counsel for defendants. After the reading of the

pleadings by counsel, and the introduction and read-

ing of the depositions taken on behalf of the com-

plainant and defendant, respectivel}^, and filed in

the cause, the following testimony is introduced on

behalf of the defendants:
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Testimony.

Mr.^TF. M. SHAW, called on behalf of the defend-

ants, after being duly sworn, testifies as follows : _

Direct Examination bj^ Mr. CHAETZ.

Q. What is your name, age, residence and occupa-

tion?

A. My name is Mark William Shaw; I reside in

Grand Eapids, Michigan; I am forty-four; I am a

promoter.

Q. Are you acquainted with the Antelope Mining

District in Eureka County, Nevada ? A. I am.

Q. How long have you known that district ?

A. Since 1893.

Q. Since 1893 or 1903?

A. No, I was there four years.

Q. That is 1903? A. Yes, sir.

Q. Do you know one Charles Lay?

A. I do.

Q. How long have 3"ou known him?

A. I have known him since 1898.

Q. Do you know George William Leighton?

A. I do.

Q. How long have you known him?

A. I have known him since 1883.

Q. Since 1883? A. Yes, sir.

Q. When did you first go upon the mining claims

that have been referred to in the testimon.y as the

Whalen Consolidated Copper Mining Company min-

ing claims ? A. On April 26, 1904.
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Q. How did you come to a^o there?

A. I was going east ; I was down at tlie office sta-

tion waiting for the train ; Frank Lewis came up and

said Mr. Lay had sent him down there, and notified

me to come up to the copper mines.

Q. By the copper mines do you mean the Whalen

copper mines? A. Yes, sir.

Q. That is what they are known generally by, as

the copper mines'? A. Yes, sir.

Q. Now, Mr. Shaw, I wish you would begin from

that point and recite in your own way and in your

own words, with as few questions from me as can

be avokled, just what was said and done, and what

you know about the matters and things that we have

read here in court.

Mr. MITCHELL.—Now, if the Court please, I

wish to ask the Court to direct the witness to confine

himself to his own acts and declarations and state-

ments. What ma}^ have occurred between this wit-

ness and Colonel Lay or Mr. Leighton is perfectly

immaterial, irrelevant and incompetent unless Mr.

Lay or Mr. Leighton had some authority to bin.d the

corporation—must be an agent of the corporation.

Thus far it appears from the depositions read, and

counsel stated at the time of taking those depositions

that he would connect and show the agency to have

existed between these parties, and to which, when

read, we were to interpose the objections at a general

time. It is admissible if these men were the agents

or had some authority from the corporation, the
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Wlialen Consolidated Copper Mining Company,

which was the owner of this property, and which we

allege to have been in the possession of it up until

the 9th day of Januar}^, 1905.

The COURT.—I think I understand your point,

Mr. Mitchell. You may make the objection to the

testimony as it is offered. Of course you have stated

the rule of law correctly, that you are not bound by

any declarations of Lay or Leighton unless they were

agents of the company, but that is a point that they

are contending for, and if they prove it, of course this

testimony and declarations of that kind might be ad-

missible under the proper circumstances ; if they do

not prove it, the testimony will not be considered.

WITNESS.—The evening after I arrived, at least

the same evening after supper

—

Q. (Mr. CHAETZ.) Give use the date, please.

A. That was the 26th day of April, 1904 ; Mr. Lay

invited me down to the cabin and told me that 1 was

to room with him. We sat down and I asked Mr. Lay

what they were doing there, and he says, *'I am repre-

senting the company, and have done so for the past

three years, and intend to continue to do so." I

asked him what Mr. Leighton was doing there. He
says, ''Mr. Leighton is manager for the company."

I told him I was astonished that such a man as Mr.

Leighton should be manager of a company, as to my
knowledge he had never had any practical mining ex-

perience ; he said he knew it ; he said the reason that
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he had put him there was because Leighton was his

chief witness against Whalen in the United States

court, but he says,
'

' The moment we get things going

here in good shape we will hire a practical man."

He then asked me if I would remain there; he said

he had Mr. Benson there and he was trying to get Mr.

Benson interested in the company; he said Mr. Ben-

son had two gentlemen in California, Mr. Ruddick

and Mr. Eose, who was millionaires ; he said lie ex-

pected them up in a week. Mr. Rose had just sold a

large orange grove for fifty thousand dollars, and

that he was sure that Mr. Rose would invest twenty

thousand dollars in the company after he had exam-

ined it. He told me that I could write the next day

to the Grand Rapids stockholders and tell them that

their interest in the company was well taken care of

by Charles Lay. I did so the next day; I wrote to

these people. He told me that he would give me
three dollars a day until they got the com23any on its

feet, when I would have a good position. I told him

I would consider the matter over, and I did so for

about three days, and I decided to remain. Mr. Rose

and Mr. Ruddick came there about ten days after-

wards—Mr . Rose is a practical miner, made his

money in mining in California.

The COURT.—Does this have any bearing in any

view that you have of the case ?

Mr. CHARTZ.—I would ask the mtness to confine

himself a little closer. I was going to suggest it my-
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self. Confine yourself as closely as you can to the

actual tilings said and done tliere without going too

minutely into it.

A. This man was to put money into the company

;

that is where they was going to get the money from,

that is all. He examine-<i the proj^erty and refused

to put any money in it.

The COURT.—Don't introduce anything unless

you think it has some material bearing upon some

point that you wish to make in the case; I want to

hear anything that counsel thinks has any bearing

on the case, but nothing further.

Mr. CHARTZ.—I want to give a witness latitude

so that he can tell his own story. Of course.a witness

is bound to go off more or less.

The COURT.—Very well; proceed.

WITNESS.—Well, that is all; they left there, and

we conmienced taking out ore in the mines.

Q. Now what did you do and when did you com-

mence ? A. We commenced the first of May.

Q. 1904? A. Yes, sir.

Q. How many men w^ere employed at that time ?

A. Nine men and a Chinaman.

Q. On what claims did they do the work, those

nine men and the Chinaman ?

A. They worked on the Prince of Wales, took ore

from the Jefferson, Copper King, Copper Nut, and

the Copper Bolt.

Q. What about the Amazon ?

A. Well, we took ore from there, that is connected

with the Prince of Wales.
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Q. Please describe to the Court how it is that work

can be done on the Amazon and Prince of Wales at

one and the same time. You might show that to the

Court by the map. (Witness goes to map on Court's

desk.)

A. There is the incline shaft (pointing) ; a hun-

dred feet down here there is a drift running this way

(showing) ; there is where they done the work; there

is a drift runs down there fifty feet ; right here (show-

ing) he commenced running.

Mr. CHAPTZ.—I will reframe the question.

Q. Can the work done on what you call the union

shaft—is that the union shaft? (indicating on map.)

A. No, that is the incline shaft ; here is the union

shaft (showing).

Q. Can the work done on the incline shaft operate

to work both the Prince of Wales and the Amazon %

A. Yes, sir.

Q. Was it done? A. Yes, sir.

Q. How much work was done on the Prince of

Wales in value for 1904 ?

A. I would have to figure that out ; I can tell you.

Q. That will do.

A. There were four miners, two muckers and my-

self.

Q. Seven men?

A. We worked there continuously for three

weeks, all those men ; then there was two men taken

away ; they went up to work at the union shaft, but I
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continued to work tliere hoisting waste, for I think

five about weeks all told, with two horses.

Q. And altogether could you estimate that there

was over $100 worth of work done on each claim that

year ? A. I should think there was, yes, sir.

Q. Any doubt about it at all?

A. No, I don't believe there is an}- doubt about it.

Q. Fully $100 worth of work upon each, the Ama-

zon and Prince of Wales ?

A. That is counting all those claims that was

worked on.

Q. Upon the Prince of Wales alone, was there a

hundred dollars' worth of work done on that claim?

A. Yes, sir.

Q. Was there on the Amazon alone a hundred

dollars' worth of work done on that claim?

A. Yes, sir.

Q. No doubt about it ? A. No, sir.

Q. How about the Copper Bolt ?

A. The Copper Bolt, I don't think there was more

than four days work done on that, just taking out ore.

Q. That was for that year ? A. Yes.

Q. How about the Copper King?

A. The Copper King there wasn't over two days'

work done on it.

Q. That year? A. Yes.

Q. What about the Jefferson ?

A. The Jeiferson there wasn't much work done;

there was some ore on the surface, and they just
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gouged that ore out, and I hauled it away; probably

four or five sacks we got from there.

Q. So according to your opinion, there w^as a hun-

dred dollars' worth of work done upon those claims

that 3^ear, excepting the Prince of "Wales and the

Amazon ? A. And the Copper Nut.

Q. Would you say there was a hundred dollars'

worth of work done on the Copper Nut that year ?

A. Yes, sir, there was nine men worked there four

or five days.

Q. Was there any work done in December that

year on those claims ? A. No, sir.

Q. Not that you remember of ?

A. No, sir, not in December of 1904.

Q. Did you hold any stock in the Whalen Consoli-

dated Copper Mining Company at that time ?

A. Yes, sir.

Q. How long had you held it?

A. Since 1883.

Q. Do you hold it yet? A. I do.

Q. For whom did you work that year of 1904

1

A. Who did I work for ?

Q. Yes, who were 3^ou working for ?

A. For the Yfhalen Consolidated Mining Com-

pany.

Q. About the union shaft, where is it located ?

A. It is thirty feet west of the east side line of the

Prince of Wales.

Q. Is it within or without the Prince of Wales

ground ? A. Thirty feet within.
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Q. How do you know?

A. Why, because I have seen it measured.

Q. Did you see it surveyed by a surveyor ?

A. No, sir.

Q. But you saw it measured from post to post ?

A. Yes, sir, by Mr. Leighton, Mr. Lay and myself.

Q. Mr. Leighton, Mr. Lay and yourself measured

it and found it within thirty feet of the Prince of

Wales?

A. Well, no, if you will allow me to explain that.

Q. Yes, all you know about that, please explain

to the Court.

A. Just before Lay left there, I think two days

before he left there, at the breakfast table he says,

''Leighton, I am not satisfied that that shaft is off

the property," he says, "Do you suppose I could ride

that old horse up there?" "Why," he says, "yes."

He went and got the horse and he put Lay on the

horse, and we went up; I held one end of the tape-

line and Leighton the other end ; we measured from

the corner post of the Copper King down the end lines

to the Prince of Wales and Current Bun, and there

is a hundred feet that he had thrown the posts to the

west.

Q. Who had thrown the posts ?

A. Leighton.

Q. He had thrown the posts to the west a hundred
feet? A. Yes.

Q. What was that for?

A. To throw the shaft off of the Current Bun.
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Q. What conversation did you have to tliat effect

on the ground, and with whom %

A. I asked Leighton why he done it ; he says,
'

'We
done it for the reason that if anj^thing should ha])pen

that we would lose the old property, we will have that

shaft to work the Prince of Wales claim from. '

'

Q. Was Lay present at that time ?

A. No, sir, he was not.

Q. That was a conversation with Leighton?

A. Yes, sir.

Q. Now, coming down to the time Wailes came

there; when, if any time, did Wailes go upon that

ground—were you there ? A. I was.

Q. Now tell when.

A. Do you want me to tell "vvhen he got there and

how he got there ?

Q. Yes, sir.

A. He arrived there on the 30th day of December,

1904. Mr. Leighton met him at the train ; he also

met Mr. Lay, who came from Eureka ; Wailes' special

was on the sidetrack. Leighton drove them both up
to the camp ; I saw them coming up the road, and I

w^as not expecting Mr. Wailes coming because there

was no train; I wasn't looking for no special train;

when I saw him coming I went into the cabin and

built a fire ; Mr. Wailes and Lay came in ; the first

words Lay said to me, he says,
'

' Shaw, what do think

of this that Judge Breen done?" I says, "I don't

know." He says, "He gave Davies everything that

he asked for." He then introduced me to Mr.

Wailes. I asked Mr. Wailes if he had been in Eu-
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reka; lie says, ''No," He says, "I came on a spe-

cial." I said, "Is that so?" Mr. Lay spoke up

—

The COURT.—What do you expect to prove by

this?

Mr. CHARTZ.—I want to show just what Mr.

Wailes did upon the ground there towards making

the locations that he claims to have made; to show

that his notices were prepared by Mr. Lay, and he

simply had to sign them ; that that was all that he did,

and had nothing more to do with them ; and to show

that Mr. Wailes was acting for Lay all the time. We
have shown Lay's ownership of twenty-two thousand

shares of stock in the Whalen Company, under his

own testimony, at that time, and that he still owns it.

The COURT.—I understand what you claim, but I

could not understand the relevancy of the testimony

that the witness was giving.

Mr. CHARTZ.—I think he is coming to it, to ex-

plain just what Wailes did.

The COURT.—Come right to that, if you please,

Mr. Shaw.

AYITNESS.—All right. Mr. Wailes asked Mr.

Lay, he says, "What do you want of me. Colonel, to

do ? " He says,
'

' I want you to jump this property. '

'

"Well, now," Colonel Lay says, "I am perfectly will-

ing to help you in any manner I can, but if there is

going to be any after clap to this thing, and I have to

go into court, I can't afford it."

Q. (Mr. CHARTZ.) I think you said Colonel

Lay said that, who said that ?

A. Mr. Wailes.
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Q. I tliiuk you said Colonel Lay said that, but it

was Mr. Wailes that said that ?

A. Yes, sir ; he said,
'

' If there is any after clap I

can't afford it, because I am making rapid progress

with my compan}^" Mr. Lay says, "You need have

no fear, I will see that you don't have to go into court

;

all I ask of you to do is to sign these papers that I

have written out, put your foot on the property, and

ihat is all.
'

' He says,
'

' I am your man. '

'

Q. Who said "I am your man?"

A. Mr. Wailes.

Q. What papers were they ?

A. The relocation papers.

Q. Relocation notices? A. Yes, sir.

Q. Ti^at was done ?

A. Mr. Wailes sat down and signed the papers

in my presence.

Q. Who handed the papers to Mr. Wailes?

A. Mr. Lidj.

Q. And Mr. Wailes signed them in your presence f

A. Yes, sir.

Q. Xow then, what was done with them ?

A. There was nothing done with them that night

;

the}^ left them there on the table; the next morning

Mr. Leighton and Mr. Wailes started out to post the

notices.

Q. Would that be on the 31st ?

A. That was on the 31st.

Q. That would be on the 31st they started out to

post the notices?
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A. Yes, sir, I went clown to the well for water just

as they started out I started out. When I was coming

back from the well I met the deputy sheriff and Mr.

Davies coming down the road in a buggy.

Q. Norris, the deputy sheriff ?

A. Yes, sir, right at the Cop^aer Nut mine; they

drove up to the Copper Nut mine to place the notice

;

Mr. Leigiiton and Mr. A¥ailes was there up on the top

of the hill, probably a hundred and tifty feet from the

deputy sheriff and Mr. Davies. I saw Leighton com-

mence to run away from Wailes ; I didn't understand

what he was running away from Wailes for; but I

went on back to the cabin. When I got back Lay

opened the door, and he says, ''Well, did you see the

deputy sheriff ? " I says,
'

' I did. " " Well, '

' he says,

"I call that Norris a son of a B." I says, "He is

putting up the notices just the same. " " Oh, yes,
'

' he

says. I unhitched my team and came l)ack into the

cabin; just as I got in Mr. Wailes came in. "Well,"

he says, "the sons of B's are here ; did you see them?"

Lay ssljs, "Yes, I told them I would not recognize

them"; he sa.ys, "Where is Leighton?" He says,

"Leighton is running like a scared deer taking down

the notices that we put up." He says, "Is he taking

down the notices?" He says, "Yes." He saj^s,

'

' Shaw, 3' ou go out and tell Leighton to stop.
'

' I went

and I could not find Leighton, so I came back, and

when I got back Leighton was there at the cabin.

That noon Mr. Wailes went away.
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Q. What notices were the deputy sheriff and Mr.

Davies putting up, what kind of notices were they?

A. Notices of sale.

Q. Sales or writs of attachment?

A. Maybe it was a writ of attachment.

Q. They were sheriff's notices ?

A. Yes, sir.

Q. Before Wailes left what conversation did you

have with him with reference to your employment?

A. The evening before

—

Q. That would be on the 30th?

A. On the 30th ; we were going to supper and Lay

says, ''Wait a minute, Mr. Wailes, I want you when

you go in—there is a man there by the name of

Trembath, and Ollie Leighton, Mr. Leighton's son

—

during the supper I want you to state to those men

that from this daj^ they are working for you." He
said, "All right." He did so, during the supper he

passed those remarks, and Mr. Trembath says, "I

don't care who I am working for so long as I get my
pay." Mr. Wailes says, "Well, you can look to me

for your pay, and if you don't get it, why you just

make a howl about it." He says, "I will do that."

The first month he didn't get his pay and he made a

howl, but not to Mr. Wailes ; he wrote to Laj^ and Mr.

Lay had already sent the money but it didn't come in

time.

Q. Lay told Wailes in your presence to tell you

people that he was responsible thenceforth?

A. Yes, sir.
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Q. What work did you do for Wailes?

A. I worked on the Amazon and the Copper Nvit

and the Blackbird.

Q. When?
A. I commenced on the 9th day of January, 1905,

on the Amazon.

Q. How long did you Avork for Mr. Wailes under

that statement of Lay's? A. On that claim?

Q. That is, altogether there, on those claims?

A. Oh, I worked until the latter part of April.

Q. How much work did you do on each claim for

Wailes?

A. On the Amazon claim I done nine feet only ; the

other was done by a Chinaman in July.

Q. On other claims?

A. On the Blackbird I done about four feet of

work in an old tunnel ; Leighton said that the rest of

the work nobody didn't know anything about, that

was counted for Wailes.

Q. Nobod}^ knew anything about it, but that was

counted for Wailes? A. Yes, sir.

Q. Was there any work done on any of the other

claims ? A. Previously ?

Q. No, discovery work for Wailes?

A. They commenced to do the work on the Prince

of Wales December 23d, 1904.

Q. That is what I asked you before, whether any

work had been done on the Prince of Wales and other

claims in December?

A. Well, yes, they done that, commenced on De-

cember 23, 1904.
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Q. On the Prince of Wales was some work done

in December, 1904 ?

A. All, with the exception of two daA^s' woi^k.

. Q. So for 190-1: there was the work done from the

time you went there till some time in July, and then

Avork was resumed on the Prince of Wales in 1901, in

December? A. Yes, sir, the 23d.

Q. And they were doing discovery work then on

December 23d'? A. Yes.

Q. How many days' work did they do after De-

cember 23d I

A. Worked continuousl,y, commenced the 23d of

December, and they finished it on the 3d of January,

1 think, 1905.

Q. Who was doing that?

A. That was the jumpers.

Q. The jumpers were working then?

A. Yes.

Q. The Wailes people ? A. Yes.

Q. But Wailes did not go there until the 30th of

December ?

A. I know that, l}ut Lay instructed them to do it.

Q. How many men were at work there in De-

cember? A. Two.

Q. They were both on the Prince of Wales?

A. Yes.

Q. Was liiere any other work done on any other

claim in December? A. No.

Q. Do you know of any ore being shipped?

x\. Yes, sir.
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Q. About liow mucli'^

A. There was twenty-four tons shipped in June,

and nine tons in July.

Q. Of what year? A. 1904.

Q. Where did that ore come from?

A. It came from the Prince of Wales, the Copper

King, the Jefferson, the Copper Bolt and the Copper

Xut.

Q. Was an}' of it from any out.side claims?

A. There was ten sacks taken from the Alexander.

Q. It has heeu testified to here there were four-

teen sacks, do 3^ou recollect the number?

A. I didn't carry them dovrn; I didn't drive the

team that day, Frank Lewis drove the team ; maybe

there was fourteen ; I hauled all the ore witli the ex-

ception of those few sacks taken from there, I hauled

it all.

Q. Did you hear the affidavit of Mr. Leighton with

reference to doing assessment work in 1903 on the

Currc'nt Bun, ten feet of work on the Currrnt Bun?

A. Yes, sir.

Q. Was there any work at that time going on on

the Union shaft, at that very time ? A. In 1903 ?

Q. Yes. A. I wasn't there.

Mr. MITCHELL.-^Hc didn't go there until 1904.

Q. Do you know anything a]}out ISlv. lieigliton

putting up notices after Deputy Sheriff Noviis aud

Mr. Davies left, putting up notices on those copper

claims ?

A. Yes, they put them all up the m^t day.

Q. Put them all up the next day again?
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A. Yes.

Q. What was the size of the posts—did you see

the posts? A. Y"es, I cut the posts.

Q. AYhat was the size of the posts ?

A. Why they ran from four to five inches.

Q. How long were theyf

A. Oh, they are pretty long, four feet ; that is the

rest of them, he used old posts, the old company's

posts.

Q. The old company's posts'?

A. Some of them, yes.

Q. Take the Prince of Wales, for instance, did

you go around to the posts to find out what had been

done with reference to the relocation ?

A. I did not.

Q. So you don't know about that?

A. No, sir.

Q. Do you know anything about the Amazon lo-

cation, as to whether they put any old posts there, or

used the old posts that were standing?

A. I know he moved the old company's posts, that

is all; but he didn't use the old company's posts for a

discovery post.

Q. But I mean around the corners.

A. No, I don't know.

Q. Did you ever work upon the outside claims, so

called, of the Nevada Central ^Mining Company ?

A. I did.

Q. Y^ou did some work there too?

A. Yes, sir.
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Q. Was it clone at the same time yon were work-

ing on the old copper claims ? A. No.

Q. When was that clone ?

A. It was done in May and June of the next year,

1905.

Q. In May and Jnne of 1905, you did some work

upon these outside claims?

A. Yes, on the Alexander.

Q. Have vou ever been over that i^Tound on the

outside claims? A. I have.

Q. Have you been through their discovery work

and assessment work, and all over the workings?

A. Yes, sir.

Q. On all those outside claims?

A. Not on all, no sir; there is thirtv-one of them.

Q. Let us take these that are on the map, the out-

side claims; which one would adjoin the Prince of

Wales? A. The Curr<^nt Bun.

Q. Did 3'ou do any work on the Coronation ?

A. No, that work was all done before I went there,

of the Nevada Central Copper Company; that v/as

done before I went there.

Q. Are you acquainted with tlmt claim, with the

work done on it?

A. The Coronation? No, 1 knovr it is v.p on the

mountain; I never paid any attention to it, never went

up there.

Q. With the Currnit Bun?
xV. No, there vras no work done on tlie Currf^nt

Bun that year.

Q. Is there now .^ Bo you know the claim?
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A. Yes.

Q. HavO you been in tlie work done there?

A. Yes, sir.

Q. AYas tliere any work done there showing any

vahie whateA'er? A. No, sir.

Mr. MITCHELL.—I submit they are inquiring

now about properties not in dispute.

The COURT.—I do not see the relevancy of it, Mr.

Chartz.

Mr. CHAETZ.—The object is this: To show that

these claims were located simply as a floater; there

was no object in the location of these claims whatever,

the}' were utterly worthless—the outside claims—and

they are used simply as a means to transfer the titles

of the Whalen Consolidated Company to this new

corporation to take over the Whalen properties, to

defraud the owners and stockholders of the Whalen

Consolidated Mining Company.

The COURT.—It seems to me it is very remote.

I v»'ill sustain the objer^tion to that.

Q. (Mr. CHARTZ.) I believe you have already

testified that you have been a stockholder for so many

years, and that ,you were a stockholder during the

whole of the year 1904
;
you have testified to that al-

I'cady I A. Yes, sij'.

Q. I s.Iu:\v 3'ou here a book entitled "Fortunes in

Copper" (] lands book to witness.) Are you ac-

quainted with the handwriting of Charles Lay?

A. I am.

Q. Are you well acquainted with it?

A. I am.



310 Sydney T. WaiJes vs.

(Testimony of M. W. Shaw.)

Q. How did you become acquainted with it ?

A. Through correspondence.

Q. In the ordinary course of business ?

A. Yes, sir.

Q. I wish you would look at the fly-leaf on that

page on the inside, and tell the Court whose hand-

writing it is? A. Charles Lay.

Q. Any doubt about it? A. Not any.

Q. Did you ever see the original manuscript of

that book? A. I did.

Q. Where did you see it ?

A. I saw it at Pine Station.

Q. Where is Pine Station?

A. On the Eureka & Palisade Eailroad.

Q. Where with reference to these mining claims ?

A. About five or six miles from it.

Q. How did you come to see that original manu-

script ?

A. Mr. La}^ handed it to me and told me to read it

whilst we were waiting for the train.

Q. In whose handwriting was it?

A. In Charles Lay's.

Q. When did this occur?

A. On the 31st of January.

Q. What year? A. 1905.

tij. Have you read it since ? A. I have.

Q. Is it the same practically that it was in the

original manuscript ? A. Yes, sir.

Mr. CHARTZ.—We now introduce in evidence the

"Fortunes in Copper."
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Mr. MITCHELL.—It is in evidence ; it was intro-

duced in evidence and connected mth the depositions,

and your introduction now is still subject to my ob-

jections.

Q. A¥ere .you acquainted with one Robert L. Ben-

son? A. Yes, sir.

Q. Are you acquainted with his handwriting?

A. Not very familiar; I never received onh^ two

letters from him.

Q. Would you recognize the letters if you were to

see them ? A. I think so, yes.

Q. Did you receive them in the ordinary course

of the mail ? A. Yes, sir.

Mr. CHARTZ.—We pass to counsel a letter to read

purporting to come from Robert L. Benson. (Hands

letter to counsel.)

ilr. MITCHELL.—Objected on the ground that it

is irrelevant, immaterial and incompetent, a letter

written by Benson to Mr. Shaw August 10, 1905, and

vdiich does not relate to this property at all.

Q. (Mr. CHARTZ.) I show you the letter.

(Hands letter to witness.) Did you receive that let-

ter from Robert L. Benson ? A. I did.

Q. In the ordinary course^ of the mail?

A. Yes, sir.

Mr. CPIARTZ.—(Reading :) "Chicago, 111., Aug.

10, 1905. ?Ir. M. W. Shaw, Palisade, Nev. Dear

Mr. Shaw: Enclosed please find carbon copy of let-

ter v/ritten your wife to-day in answer to a letter

from her. As stated in my letter to her we regret

that we are not in a position to do what we would



312 Sydney I. Wailes vs.

(Testimony of M. W. Shaw.)

like to do and must, therefore, confine ourselves to

what we can do. In sending Mr. Leighton funds to

close the camp with on the 15th inst. I have included

an extra $25 to you, which with the $25 for the one-

half of August will put you in possession of $100 cash

on Aug. 15. Operations at the camp will have to

stop at the jDresent while everybody devotes himself

earnestly to disposing of stock in order to keep mat-

ters going. The outrageous treatment accorded Col.

Lay by the legislature of Florida has disarranged

our plans very materially and the reappearance of

yellow fever has not improved the situation any in

the south, where we hoped to do some business. The

success of Col. Lay, as I miderstand it, would also

work to the advantage of such of the old Whalen Co.

stockholders as were in any way influenced by him

to invest, and also to the advantage of such others

as have aided him. I am advised that the United

States Court at Carson City, granted an order re-

straining the sheriff of Eureka county from issuing

any deed growing out of the alleged sale of Feb. 18.

Both Mr. Wailes and Mr. Mitchell are entire stran-

gers to me as I have only seen each of them once, but

I judge that the combination is a good one and able

to give a good account of themselves. Robt. L.

Beonson. Mr. Graham has expressed a willing-

ness to help us in mining matters. This will be val-

uable."

Mr. CHARTZ.—We offer this letter as tending to

show the combination of these people to get away

with the stockholders of the corporation, to avoid pay-
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nieiits and to organize a new combination—have it

sold by Wailes for snch sum as they might agree

upon. As we all know fraud is a difficult thing to

prove, and all matters and things tending to prove it

can be considered by the Court to show whether or

not fraud was perpetrated.

The COURT.—Is there anything in the letter that

looks forward to or relates to the relocation of this

claim?

Mr. CHARTZ.—No, it is a lecognition of j^ast ser-

vices. Also states he had no interest in it whatever,

and still Mr. Benson was furnishing the money.

The COURT.—I do not see the relevancy of that,

Mr. Chartz, at the present.

Mr. MITCHELL.—I have no objection, if the

Court please, to let it go in, because it will come under

my motion that I am going to make to strike out all

of this testimon3\

The COURT.—Very well, as long as 3^ou do not in-

sist, the Court will not strike it out.

(Letter is marked Defendants' Exhibit No. 16.)

Q. (Mr. CHARTZ.) I show you a letter of date

August 10, 1905; whom did .you receive that from?

(Handing letter to witness.)

A. Robert L. Benson.

Q. Did you receive it in the ordinary' course of

mail? A. I did.

(Mr. Chartz hands letter to counsel for complain-

ant.)

Mr. MITCHELL.—Same objection.
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Mr. CHAETZ.— (Reading:) "Chicago, 111., Aug-

ust 10, 1905. Mrs. M. AV. Shaw, 306 Lyon Street,

Grand Rapids, Mich. Dear Madam: Mr. Dekker

has handed me your letter of the 6th inst. The mines

will shut down on August 15, at which time Mr. Shaw

will have $75 or $100 in cash. Knowing that the

mines were liable to close down in the near future it

seemed only fair and just to Mr. Shaw that he be

provided with means to go elsewhere. We regret

that we arc not in a position to relieve youv needs in

some way, l)ut unfortunatel}^ the pajanent of current

expenses is so great a task as to make any show of

liberality quite out of the question. Yours very

truly, Robert L. Benson, Sec. & Treas. W. C. C. Co."

Tlie COURT.—That will go in under the same ob-

jection.

(Letter marked Defendants' Exhibit No. 17.)

Q. (Mr. CHARTZ.) Relatively speaking, how

much work did you do upon the copper claims as com-

pared to the amount due upon the outside claims so-

called, that is, the Nevada Central Copper claims ?

A. The only work I done on the outside claims

was one day a week for I think four weeks ; I did the

hoisting and the other men did the work ; I didn 't do

it ; I did the hoisting with a horse ; when they would

get read.y to hoist, I went out and did it.

Q. You did only four days ' work on the Nevada

Central claims, and the other time you spent on the

copper claims ? A. Yes, sir.

Recess until 1:30 P.M.
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After recess—1 :30 P. M.

Direct Examination of Mr. SHAW Resumed.

(ByMr. CHARTZ.)

Q. Mr. Shaw, with reference to the discovery

work performed upon the Whalen Consolidated Cop-

per Mining Company's claims—the relocation—when
was it done on the Prince of AYales ?

A. It was done in December.

Mr. MITCHELL.—Wait a moment. I object to

that, if the Court please, upon this ground ; that until

they convince the mind of the Court that this work

was done by the Whalen Consolidated Company, or

under its direction, tliat they Iiave no right to oues-

tion any act of the plaintiff in his location, beside the

other oi)jections that I have stated.

The COURT.—You may proceed.

Mr. CHARTZ.—You may answer the question, Mr.

Shaw.

A. With the exception of three days it was done

in December, 1904.

Q. On the Prince of AYales? A. Yes, sir.

Q. All the location work was done on the Prince

of Wales prior to January 1st, 1905, with the excep-

tion of three days ? A. Yes, sir.

Q. Did either Mr. Wailes or Mr. Lay upon leav-

ing the copper mines on or about the 31st day of De-

cember, 1904, leave any money to pay expenses'?

A. No, sir.

Q. How do you know '^
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A. Why, from the fact that when the first of Feb-

ruary came the money wasn't there to pay the wages;

?Ji'. Trembath wrote to Mr. Lay informing him of

that fact, and Mr. Lay wrote to me, also to Mr. Trem-

bath.

The COUET.—Do you propose to introduce the

letters ?

^.Ir. CHARTZ.—Xo, we have not got them, j^om*

Honor, unless he has the letter.

The COURT.—Even then it does not seem to me,

^Ir. Chartz, that the evidence would be very strong

on that point; it would be simply hearsay evidence

even wiili the letter.

Mr. CHARTZ.—Yes, even the letter would bo hear-

s.iy. I will leave that as it is.

Q. Did you ever see any letter from Mr. AVailes

to Mr. Lay asking for money for his expenses to

come on that trip to make the locations ?

A, I did.

Q. When did you see it ?

A. I think it was December 24th.

Q. 1904? A. Yes, sir.

Q. Who showed it to you f

A. Colonel Lay.

Q. What were the contents of the letter ?

A. After acknowledging the receipt of Colonel

Lay's letter, he said it was impossible for him to go

to that expense at that time, as he was supporting his

moth.er, and they were living at the St. Francis Hotel

at a cost of $250 a month, but if he, Colonel I-ay,
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could furinsh the expenses, he \voiild be \\-illijig to

eome up ; I asked Mr. Lay if he had done so, and he

said he had telegraphed him $50.

Q. Where did he get the money from ?

A. From Mr. Benson, $200.

Q. Where did Mr. Lay get the money to pay tlie

s))ecial train for Wailes to go from Palisade to Alpha

Station ?

A. Prom Mr. Benson by telgraph.

Q. . Did 3^ou ever have any conversation with Mr.

La.y with reference to his discharging the board of

directors of the Whalen Consolidated Copper Min-

ing Company? A. I did.

Q. Where? A. Eight in the cabin.

Q. On the copper company's ground?

A. Yes, sir.

Q. When?
A. On December ITtli, the night that he arrived

there.

Q. Weil, state it to the Court.

A. I asked Colonel Lay what success he had had

on his trip east; he said lie had had none, that his trip

was unsuccessful, but he said, ''Mr. Benson and I

liave arrived at an arrangement whereby Ave can get

the title to the property, as Mr. Benson cannot get

hold of the Baldwin stock.''

Q. Please explain to the Court what the Baldvvin

stock was.

A. Why, the Baldwin's held quite a hlook of stock

and hh)i cind Lav was iij.di'in'^- al! the time of this ex-
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pense to the company, who should pay it and who

should not pay it—Baldwin got that through being

Lay's attorney in fighting Whalen.

Q. What did that have to do with the stock that

the receiver held in bankruptcy proceedings ?

A. That had nothing to do with the receiver stock.

Q. Now, go ahead.

A. I then asked him how he could jump the prop-

ert}^ when the company had been continuously work-

ing all during the year'? He said that iliej would

have to show the company done the work, "I was only

a trespasser."

Q. Lay said that? A. Yes.

Q. He said that he was only a trespasser?

A. Yes.

Q. And that they would have to show that the

company did the work and not the trespasser?

A. Yes, sir. I asked him then what I should

write the Grand Eapids stockholders ; he says, "Don't

write them anything until avc get the thing settled."

Q. Were you looking out for the Grand Rapid

people ?

A. Well, they kept writing to me for information.

Q. Were they your friends? A. Yes, sir.

Q. Were 3^ou looking out for their interests?

A. Yes.

Q. Did you get them into the stock ?

A. No, Leighton got them in.

Q. Leighton got them in ?

A. Yes, sir ; he then told me that the company was

defunct; he said the directors resigned at his re-
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quest, and the books of the company was then in his

130ssession. "Now," he says, "it is up to you to stay

^\'ith the big show. '

Q. Wlien did he say that the directors had re-

signed at liis request?

A. He said that they resigned when he went back

in July, 1904.

Q. Tliat at his request the directors had resigned %

A. Yes, sir.

Q. And therefore the company was defunct "?

A. Yes, sir.

Q. Did Mr. Lay go east in July, 1904, for any pur-

pose ?

A. Yes, sir, he went to sell stock for the company.

Q. What company?

A. The Whalen Compam'.

Q. When did he return?

A. He returned December 13th.

Q. 1904?

A. Yes, sir, that is when this conversation took

place I have just related.

Q. Did you have any conversation with hmi about

that time with reference to to the jmnping of the

property?

A. Yes, sir ; that is during the same conver.:;ation

he told uie that he was going to jimip it.

Q. Pkase state to the Court word for word as

nearly as 3-Qu cazi ^^hat ^^•as said between Lay and

you about the .jmuping of those properties?

A. lie gaid that him aud Benson had decided to

jump the propert}-; I a^jked him who could do the
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jimiping; lie said that he had a good man in view

who was an old friend of his, a man whom he could

trust ; he sa3-s, "I don't want a man to jump the prop-

erty who, when the proper time comes to turn it

over, will tell me to go to hell." I asked him who he

was, and he said his name was Wailes, in San Fran-

cisco, a man whom he could trust. The next day he

showed me a letter that I have just stated he received

from him.

Q. Wherein Wailes asked for money to pay his

expenses to come up?

A. Yes, sir.

Q. Now, in July, 1905, did you have any conver-

sation with Benson with reference to the money paid

for the jumping? A. I did.

Q. State to the Court what it was.

A. Mr. Benson arrived there, and he told me that

he was going to close the camp ; I asked him if he had

sold any of the new stock; he said that he had sold

about tvro thousand dollars' worth, and "that is the

money that we have used for doing this jumping."

Q. What kind of stock?

A. The Nevada Central Copper Company stock.

The new compau}' that he had formed.

Q. You were not there in 1903 '? A. No, sir.

Q. Mr. Lay, in his deposition says, on page 129,

under question, "Have you ever had any negotia-

tions with Mr. Wailes looking towards inducing him

to relocate the claims of the Whalen Company?
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Answer. I never have." Were ,yoii ever present

at any thne when they had a conversation with refer-

ence to that? A. I was.

Q. State what it was.

A. The night that he arrived there, after he told

him what he had for him to do, "Now, Wailes," he

says, ''after 3^ou do that, Mr. Benson and I have

talked it over, and you will get a good block of stock

for 3'our trouble."

Q. That was on the 30th of December, 1904 ?

A. Yes, sir.

Q. That is the night they arrived there ^

A. Yes, sir.

Q. And that is the conversation they had?

A. Yes, sir.

Q. Mr. Shaw, I show you a paper purporting to

be an affidavit made by you. (Hands paper to wit-

ness.)

Mr. MITCHELL.—I have a copy of it and was

going to introduce it.

Mr. CHARTZ.—I will introduce it first. I wish

you would read that, Mr. Shaw, and after I read it

to the Court I will ask you to explain it. (Witness

reads paper handed to him by counsel.)

Q. Do you remember making that affidavit'?

A. I do.

Q. You made it? A. I did.

Mr. CHARTZ.—I will read to your Honor.

(Reads affidavit.)

Q. Please explain to the Court this affida\'it.
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Mr. MITCHELL.—Well, I doubt very much, if tlie

Court please, wlietlier that affidavit requires any ex-

planation.

The COURT.—What is the purpose of this, IMr.

Chartz?

M-r. CHARTZ.—Well, the purpose of it is to ex-

plain how he came to make it; who induced him to

make it, what it refers to ; and particularly we intend

to prove that when Mr. La^^ went there in ^'lay, 1904,

he told him that he worked for the Whalen Consoli-

dated Mining Company; that Lay subsequently came

to him and told him that he had not worked for the

Whalen Consolidated Mining Company; and later,

upon the information of Leighton and Lay lie made

this affidavit that he had not been vrorking for the

Whalen Consolidated Mining Company.

Mr. MITCHELL.—I object to any explanation, if

the Court please, upon this groujul: That atHdavit

bears the solemnity of an oath, and it is introduced

b,y counsel, and will the Court permit another oath

to be made in direct conflict with this affidavit?

Either one is false, or the other is false ; and tliey ]iovv^

seek to give force to his testimony of to-day hy ex-

plaining a state of facts which h.e himself knew as

^vell at that time, at the time he made this affidavit,

as he e^'er learned afterwards. There is a lie sonie-

v/here, and they now seek to enable the vritness to

give his own explanation as to the circumstances

under which he made his affidavit, to prop up, if you

please, his tcstimonv before this Court. His verbal
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explanation cannot be given to change the result of

that affidavit ; that is in writing ; and title may haA^e

passed upon that very affidavit, title amounting to

thousands of dollars might have passed. Would it

then be pemiissible for a man to come in and say that

he was paid so much money to make that affidavit,

and it was false? Is he not estopped"? It would es-

top an officer of any kind ; why not a witness ? For

these reasons, he cannot be permitted to play hot and

play cold under oath.

Mr. CHARTZ.—If your Honor please, at the time

of the making of this affidavit, dated February 17,

1905, every matter and thing therein stated may have

been true, so far as the affiant knew. Since then

he may have information to show that it is not true,

and he should be permitted to explain. Suppose that

a witness had sworn to a certain state of facts on

direct examination, and on cross-examination a some-

what different state of facts was shown, would he

not be permitted to explain it ? The witness must be

given an opportunity to explain. I read to your

Honor an article entitled "Weight of Ex Parte Affi-

davits'' in Law Notes (Vol. IX, No. 11, p. 210, Feb-

ruary, 1906), Law Notes itself not being an authority,

but citing authorities for every one that it cites.

(Counsel reads article.)

Mr. MITCHELL.—If the Court please, I still in-

sist that the mouth of the witness is closed ; I still in-

sist that even if such testimon}^ is introduced that the

Court will give no weight to his testimony. I agree
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with counsel in tlie principle laid down in these au-

thorities. Affidavits are often drawn and signed

without that due consideration which should be given

by tlie subscribing party, but in an affidavit made

by a man of the age of this witness, his experience

in life and his knowledge, to say that in the short

ten or tv/elve lines that he signed that document, not

knowing that it was true, is to place him in a position

before this Court without integrity.

The COUET.— (After argument hy counsel.) I

do not think you need consume any further time in

arguing unless you have something right on the point

as to whether he is estopped simply by the record, and

1 do not think that question arises in this case, Ije-

cause the record was not made until after the plain-

tiff in this case located the ground, so that he was not

known in any waj^ by the record ; Init it seems to me
that he should be permitted to make an explanation of

that document, if he can, because it goes to all his

testimony. If that document is absolutely true,

there is but very little that he has testified to on the

stand that is correct ; and we can very readily see that

a man might make an affidavit under duress—]3e com-

l^elled to make it—and it would be proper for him

in court to explain it, and it ^vould go to the ^^"eight

of his testimony; whether his testimony is worthy

of credibility or not, and if it is ivortli of credibility,

how much it is worthy of, and therefore I want to hear

his explanation if he has any to make.
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Q. (Mr. OHAETZ.) Did you understand my

question, Mr. Shaw?

A. No, you might repeat it.

Q. Well, it is simply to explain this affidavit that

you made on the 17th day of February, 1905 ; how did

you come to make it?

The COUET.—Now, we want the facts, Mr. Shaw.

A. Yes, sir. AYhen Mr. Lay told me that he w^as

going to jump the property, and that the company

was defunct, and that the company had no officers,

and that he was a trespasser, I says, "Colonel, then

you and Mr. Leighton both have lied to me
;
you told

me that you was here protecting the Whalen com-

pam^'s interests when I came here; now you t-ell me
that you ha^'e not. " " Well, Shaw, '

' he say^' ' don 't

call it a lie''; he says, "I had to tell you something

because I knew that 3^ou were corresponding with

the Grand Eapids stocldiolders, and I had to tell you

something to protect ourselves." After he went

away he wrote, as those letters show, asking me to

make this affidavit, and I refused to 'Mv. Leighton

to do it. Mr. Leighton came into my cabin, which

he never done, but he came into my cabin three or

four times a day, asking me to go in and make it, and

I finally decided I would do it, and I went into

Eureka and made the affidavit on the assurance that

what they liad told me was a lie, was Avrong, and I

then understood that there was no officers in the

county, no agent or officer of the company had been

there during; that vear to do the work. After I left
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there in August I went into Eureka and Mr. Spinner

told me that Lay did file the names of the officers

of the company, and showed me the records. I said

to Spinner, "Those people lied to me from the time

I went there until I came away, and I will travel two

thousand miles to rectif.y this mistake if I made it."

Q. When Lay first came there what representa-

tions did he make to you on your emplo^Tiient in May,

1904?

A. When I went there he said he was j)rotecting

the company's interests, and of the stockholders of

the company.

Q. Now, to induce you to make this affidavit, he

said he had nothing to do with it at all, and was a

trespasser ? A. Yes.

Q. Did you believe him that time ?

A. I believed him until I went into Eureka, and

then I believed he was lying all the time.

Q. Since you made the affidavit, you found the

truth, found that he had lied to you, and under his

lies you made this affidavit? A. Yes, sir.

That is all.

Cross-examination of Mr. M. T. SHAW.
(By Mr. MITCHELL.)
Q. What time did 3'ou have that conversation \\\i\\

Colonel La}' that you last spoke of ?

A. That I have just spoken of?

Q. Yes, that you have Just spoken of.

A. December 17, 1904.
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Q. He then at tlie time exx^lained to you that he

had to do certain things to keep the stockholders in

the east all right, did he

?

A. How is that?

Q. What was the conversation in which he tohl

yon that he had to lie, using your language ?

A. Yes, sir.

Q. And he then explained to you tliat he was doing

that work himself, did he %

A. Yes, sir, personalh^

Q. And that it was not the Whalen compan}" ?

A. Yes, sir.

Q. That was in December, what date ?

A. The 17th ; I think it 'A'as the 17th he got there

;

somewhere in that neighborhood.

The COURT.—Is that in December, 1904?

A. Yes, sir; vvhen he returned after J^eing in tiie

east.

Q. (Mr. MITCHELL.) After you had that in-

formation, how did 3^ou ma]ie that affidavit February

17, 1905?

A. Because he told me that he was not protecting

them.

Q. That you say was in 1904, December ?

A . This was made in February.

Q. Fe];ruary, 1905? A. Certainly.

Q. Very well, then, how do }'ou sa}^ that you knosv

that the Vv'l-alen company did not do that work .^

A. Besrause he told me so.

Q. Didn't you testify in the first instance wliea

you first went there, you went to work for tlie Whale i

company? A. I did, yes, sir.



328 Sydney I. Wailes vs.

(Testimony of M. W. Shaw.)

Q. Then you didn't know that Colonel Lay ha^l

not lied to you at that time—^liad not explained to

you? A. Not until December 17th.

Q. December 17th he did ? A. Yes, sir.

Q. You did know then December 17th that the

Whalen company had not done that work ?

A. Yes, sir, that is what he said. Afterwards he

wrote me those letters, and then you made that copy

and sent it to me.

Q. Who made the copy? A. You did.

Q. I did? A. Yes, sir.

Q. Well, I do not remember it. You spoke some-

thing about some posts ? A. Yes, sir.

Q. You stated that you cut those posts ?

A, Yes, sir, I did.

Q. What did 3^ou say the length of them was ?

A. I said the length was five or six feet, and they

went down about four indies.

Q. How many of them did you cut ?

A. Probably thirty.

Q. They were posted, were they—put up ?

A. They were posts to ])e put up for the jumpers,

also for the eleven other claims that you wrote and

said we had to take up in order to get into~tl7e United
States Court.

Q. Were there any of them posted on this Wailes
property? A. Certainly.

Q. Were they not all posted there ?

A. No, sir.

Q. What time was it that you cut those posts ?
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A. I commenced cutting posts the latter part of

Koveml^er.

Q. That was two months l:)efore the location?

A. No, it Avas not two months, it was the latter

part of November; the posts were all up and erer-ted

before December 31st.

Q. On what mines ?

A. On all those mines that was jumped.

Q. (Mr. CHARTZ.) The posts were erected be-

fore they were jumped? A. Yes, sir.

Q. (Mr. MITCHELL.) What time did you

leave Grand Eapids?

A. When do you mean, this time ?

Q. Before you came to Cedar Switch, or Nevada ?

A. I left Grand Rapids on the 7th day of Septem-

ber, 1903.

Q. What time did you arrive in Nevada ?

A. You mean my destination ?

Q. Yes, the time that you came here, at any part

of Nevada?

A. I arrived at Alpha on the 11th day of Septem-

ber.

Q. In 1903? A. Yes, sir.

Q. And you remained in the State until you went

to Cedar Switch, did you? A. I did.

Q. Were you a member of any organization or

secret society in Grand Rapids? A. I was.

Q. What society?

Mr. CHARTZ.—I do not think it has anything to

do with the case, but as I said, I will surrender any-

thing that he wants.
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Q. What society?

A. AVhy, I belonged to two or three.

Q. Name them.

A. I belonged to the Masonic Lcj.dge, the Wood-

men of the World, and the Foresters.

Q. Were von an officer in any of those companies ?

A. No.

Q. Were you just before or at the time you left

Grand Eapids?

The COURT.—Do you expect to show anything by

this?

Mr. MITCHELL.~I expect to show, simply for

the pur]>ose of going to the credibility of the witness,

a state of facts.

Q. What office did 3"ou hold"?

A. In what lodge?

Q. In the Woodmen's.

A. I was secretary.

Q. What office did you hold in the other?

A. Wh}^, I went all through the chairs.

Q. A^ou were all through the chairs ?

Q. (Mr. CHARTZ.) Of which lodge?

A. The Masonic.

Q. (Mr. MITCHELL.) No, the Foresters; you

were secretary of the Woodmen? A. I was.

Q. What was the name of that other society you

mentioned ? A. The Foresters.

Q. Did you hold any office in the Foresters ?

A. I held the office of—what do they call it now?

Q. Did you hold any office of trust in the Wood-
men? A. I did.
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Q. AVhat was it ? A. Secretary.

Q. When you left Grand Rapids had you taken,

or had you converted to your own use from the funds

of the lodge any i^ortion of them? A. No, sir.

Q. A^ou had not ? A. No, sir.

Q. The Foresters, either ? A. No, sir.

Q. You are certain of that ? A. Positive.

Q. Didn't the Woodmen—did you have any

trouble with that lodge ? A. I did.

Q. AA'hat was the nature of it?

A. Why, I got into politics, if you want me to re-

peat it all, 1 got into politics ; I had a political enemy

who was the treasurer of that society, and whilst I

was in the country campaigning he ])referred charges

against me, claiming that I had misapproi)riated the

funds of the lodge; he got a van of fellows that went

down there and they tried me and expelled me ; when

I returned I appealed the case to the head camp, and

I was exonerated and restored, and everything, and

I have letters to prove it.

Q. When was that done ?

A. Two years before I came out to Nevada.

Q. (Mr. CHARTZ.) And you have letters to

prove it?

xV. I have not got them in my pocket.

Q. But you can prove it ?

A. A'es, sir, I can prove it. A^ou didn't get the

last part of it; you got the first part of it, Mr. Mitch-

ell, but you didn't get the exonerating part of it.

Q. (Mr. MITCHELL.) Now, Mr. Shaw^ you

say you were present at the time Mr. Wailes—that
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you never had met 1)efore—had talked as freely as he

did to you a])Out his objects and his motives ; who was

present when he signed those notices ?

A. Mr. La}^ and myself.

Q. You were the only persons there?

A. Yes, sir.

Q. Where was it signed ?

A. Right on the table in Lay's office where you

slept when you were there.

Q. You are certain now that this conversation oc-

curred in that place, and there was nobody present

there but yourself and Colonel Lay and Mr. Wailes?

A. Positive.

(J. You cannot be mistaken about that?

A. Xo, sir.

Q. Do you know a gentleman by the name of ^Ir.

J. E.Maley? x\. No, sir, I do not.

Q. Do you know a gentleman by the name of H.

G. Ilesworth ? A. No, sir.

Q. Can you tell me how these notices of location

signed by Mr. Wailes are witnessed by H. C. lies-

worth and J. R. Maley?

A. No, sir, I cannot toll you, only, if my recollec-

tion serves me right, they were signed when they lay

on the table.

Q. But these witnesses were not present ?

A. No, sir, the}^ wasn't, but the papers were

signed.

Q. Is it not very strange that Mr. AYailes if you

were there and he made so great a confidant of you, if
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he wanted a witness, that he would, have asked 3'0ii

to sign it? A. They were already sij>;ned.

Q. You testified that he signe-:! it in your

presence ?

A. I did; I didn't say the witnesses did.

Q. I say it is not probable that after Mr. Wailes

had talked to you as freely as he did about his private

affairs, and he wanted a witness to these notices, that

ho would ha^'e asked you at the time he signed it to

witness it?

A. ^Ir. Wailes did not pay no more attention to

these papers—I really believe tlie man don't know

what was in the papers.

Mr. CHARTZ.—As I understand it, the witness

testified that these notices came all signed and wit-

nessed before they were put up ; is that right i

A. Yes, sir.

The COURT.—I believe it would be proper for you

to draw that out on your redirect examination.

Mr. MITCHELL.—That is all, sir.

Redirect Examinatio]i hy Mr. CHARTZ.
Q. Counsel on behalf of complainant has shown

you the name of Mv. Ilesworth and of Mr. Maley as

witnesses to the notices of location.

Mr. MITCHELL.—Every oi;c is signed by Iles-

worth and Maley.

Q. (Mr. CHARTZ.) H. G. Ilsevrorth and J. R.

Maley as witnesses, were those names on the notices

before Y\"ai]es sio-ned?
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A. I would not swear that they were, but the

papers all laid there and Wailes signed them.

0. Did anybody else sign them?

A. Xo, sir, so if they vrere there

—

Q. They must ha^-e signed before Wailes ever

signed them? A. Yes, sir.

Q. And the posts Avere put up before the 1st day

of January, 1905?

A. Yes, sir, every one of them.

Q. Every one of them was put up ? A. Yes.

Q. The location was made and prepared before

the first day of January, 1905 ?

A. Yes, sir, and ever}' notice was postod with the

exception of two, and taken off again.

:\Ir. CHARTZ.—If your Honor please, that is all

of this witness.

The COURT.—It looks to me that if the affidavit

is not in that the explanation counts for nothing. If

either of you gentlemen wish to have that considered,

you had better introduce it.

Mr. MITCHELL.—The defendant omitting and

refusing to introduce the affidavit of the witness,

plaintiff now offers in evidence a certified copy of his

affidavit.

(xVffidavit admitted an«d marked Plaintiff's Ex-

hibit Xo. 1.)
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DANIEL DAVIES, one of the defendants, after

being sworn, testified as follows

:

Direct Examination by Mr. CHARTZ.
Q. Mr. Davies, yon are one of the defendants in

this action? A. Yes, sir.

Q. Yon are a little hard of hearing, are yon not ?

A. Yes, I believe I am a little ; it has come on very

sndden, too.

Q. Do yon know Charles Lay '?

A. Yes, sir.

Q. Do yon know George William Leighton?

A. Yes, sir.

Q. How long have yon Jviiown Lay ?

A. I am pretty near positive it is either June or

Jnly, 1898.

Q. How long have 3'on known Leighton ?

A. Well, just a1)ont six years; he came to the

State, if I ain't mistaken, in about May, 1900, either

May or June.

Q. Do you know the copper claims that we call the

Wlialen Consolidated Copper Mining Company's

clain^s? A. Yes, sir.

Q. How long have yon kn^own them ?

A. I worked pretty near steady on them ,-:ime

claims for about li\e years. There wasn't any di'vel-

opment work done there until I done it.

Q. You have l)een familiar wi:h ail of tliose cliims

for about five years'?

A. I^rom 1898 until lO'iS. wl:-n I quit l)ecause I

could not get my pa}'.
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Q. Now, when did you first work on those claims?

A. I believe it was in April.

Q. What year'? A. 1898.

Q. That would be nine years?

A. No, sir, if I ain't mistaken, not from 1898 until

1903, is not five years.

Q. You are right, but that is nine years ago?

A. Oh, that is all right, I said I worked there for

about five years.

Q. AVho employed you first?

A. William AVhalen.

Q. What year? A. 1898.

Q. AVho employed you next?

A. Charles Lay.

Q. What year? A. In December, 1902.

Q. What did you do that year?

A. What did I do that year?

Q. Yes.

A. Well, the year was pretty near out ; I had been

working for Whalen, it was in December before I

went to work there for Lay, on the 24th day of De-

cember.

Q. On what claims did you work that year?

A. On the Prince of Wales ; that is in 1903.

Q. I mean in 1902?

A. In 1902 the work has been chiefly all done in

the Prince of Wales ; and when it really comes down

to it the Prince of Wales is the whole thing, and out

of the ore that lias ]>ee]i taken from there, I don't
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thinlv I am exaggerating when I say that ninety per

cent of it came ont of the Prince of Wales.

Q. Now, let us take it a little quiet.

A. Well, yes.

Q. Can you work the Amazon through the Prince

of Wales shaft ? A. Why, certainly.

Q. Just state.

A. Well, the incline shaft on the Prince of Wales

is on the south en«d line of the Prince of Wales and

the north end line of the Amazon, I believe, the map

will show it; I am well acquainted with the mine;

there is a crosscut on the hundred foot ; the crosscut

going south is going into the Amazon; the crosscut

north is in the Prince of Wales.

Q. So one incline shaft works both the Amazon

and the Prince of AVales ?

A. The fact of it is the Prince of Wales and Ama-

zon is really one ; the}' work through one shaft, and

it is called the Prince of Wales shaft, but I believe

there is more of the shaft on the Amazon than there

is on the Prince of Wales.

Q. Is the incline shaft the shaft that Mr. Shaw re-

ferred to as the incline shaft, the one we are talking

about ?

A. That is the only incline shaft on the Prince of

Wales.

Q. Ho^v deep is that shaft "?

A. A huixlred feet, that is what it is called.

Q. Wliat did Lay have to do there that time?
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A. We didn't go to work in the incline shaft for

La.y.

Q. What did Lay have to do abont it at that time ?

Q. Well, it is simply this, that Lay is the whole

shooting match. I misunderstand yon ; I .don't know

what information you are trying to get out of me.

Q. Just listen. What was Lay's reputation in the

communit}^ with reference to his connection with the

Whalen Consolidated Copper Mining Company at

that time ?

Mr. MITCHELL.—All those things are objected

to; the same objection covers all of that; what Avas

his reputation in the community ?

The COUET.—Do you expect to j^rove liis agency

by reputation?

Mr. CHARTZ.—Yes, in that particular. It has

been shown by the evidence on the other side that thiC

directors paid no attention whatever, that they have

no books or minutes, except sparse minutes here and

there, and that they left everything to Mr. Lay : and

now it devolves upon me to prove his relationship ]jy

reputation in the comnnmity, so as to bind the cor-

poration by the acts of Mr. Lay during those years

;

that he has been doing everything; that Ui^y relin-

quished to him the authority to do those tbiiigs ; that

they were doing practically nothing, and that I^ay

AA-as the whole thing, the party in interest.

The COURT.—Well, I will allow you to go on with

the testimony ; make it as brief as you can, though.
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Q. (Mr. CHARTZ.) What was Lay's reputa-

tion in the comnuuiity with reference to his connec-

tion with the AVhalen Consolidated Copper Mining

Company %

A. What you say is this : What I have heard of

Charles La,y through William AYhalen, it Avas not

very favorabk;; is that what you mean, his reputa-

tion or his connection ?

Q. His connection.

A. Oh, his connection. I understand that Charles

Lay controlled about two-thirds of the Whalen Con.

stock.

Q. Well, with reference to his authority, was his

authority generally conceded in the community'?

A. Why, most decidedly.

Q. What did he say to you when he employed

you*?

A. Will you permit me to relate how I went to

work for him? On the 18th of December

—

The COURT.—Confine it just as much as you can

to the facts you want to get out. I understand your

point and just get at that one fact.

Q. Mr. Davies, please be concise and tell what Lay

said to you when he employed you in 1902.

A. It was this : If you come to work for us, the

Whalen Consolidated Copper Mining Company, we

pays you wdiat is due you from Yv^halen, and we w^ant

you to come to w^ork for us ; and he detained me there

in town nine days under the promise of pay, and I

ain't been paid yet.
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Q. Now, in 1903, who emplo3'ed yon then"?

A. Well, I was employed by him on the 24th of

December, 1902, and continned.

Q. And continned'?

A. There was no second eni|)loyment in 1903.

Q, No second employment?

A. Why, no, sir.

Q. And yon continued through 1903 *?

A. Yes, sir.

Q. AVhen did you first meet Lay in 1904?

A. AVhen I and tlie sheriff went down there to see

about them extracting and shipping the ore from the

mines, and I had an attachment on the ])ro|jerty.

Q. Please give us the month ?

A. If I ain't mistaken it Avas ou the 2d day of

July, 1904.

Q. That is the time you met Lay ?

A. Yes, sir, he was there at the camp, and super-

intendent of business ; I and Sheriff Burdick went in

together.

Q. In May, 1904, when La\' went there, where

were you then?

A. I was up at Eurekti because I liad (piit.

Q. You had quit ?

A. Yes, I had quit in October, 1903 ; I had liccn

there already about nine months without ]3ay.

Q. Do you know ab^out the Avork that was done in

1904?

A. I wasn't there when it was done, but I know

this, I have the names of the men and about the time
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each man worked ; all the work that was done in 1904

was done on the Wlialen Con. mines, and there is no

one can dispute it.

Q. On what mines of the Whalen Con. ?

A. Chiefly on the Prince of Wales, that is tlie

whole thing; that is vdiere the ore come from, though

I was never permitted to go 1 )elow ; the}' alwa^'s kept

that door locked; I tried to get the key, and asked

him for the key, but no, I could never get the key to

go down there.

Q. Was anything done on the Amazon in 1904 ?

A. I could not swear to it; I never was dov.n.

Q. Do you know the men emplo7/ed there at that

time ?

Mr. MITCHELL.—I object; that is all hearsay.

The COURT.—If you object to it as hearsay, I

will have to sustain the objection.

Mr. CHARTZ.—I am going to find out whether it

is hearsay, and if it is I will drop it.

Q. Do you know whether George W. Leightou

worked there in 1904 ?

A. George W. Leighton left Eureka on the 6th

of January, 1904, to go to work on the Whalen Con.

mines for C'harles Lay.

Q. Do you know hoAv long he woi'ked thcu'e in

1904? A. Until January, 1905.

Q. TLat is twelve months. Mow, do you know

tliat yourself? A. Yes, sir.

Q. Xow, then, do you know aljout Ollie Leighton ?

A. He loft with his father.
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Q. When?

A. On the same day, 6th of January.

Q. 1904? A. Yes, sir.

Q. And worked how long ?

A. Was working there until January, 1905.

Q. That is twelve months ?

A. He was working there when the deput}" sheriff

and I w^ent to put up notices on the 31st of December,

doing discovery work for Whalen's.

Q. How about Frank Lewis?

A. Those were the three men that left on the 6th

of January, 1901.

Q. How long did Frank Lewds work?

A. If I ain't mistaken—I could find out by look-

ing; I think it was up until about August.

Q. From January to August Frank Lewis

worked. u ^:M.

A. I believe he quit some time in August.

Q. M. W. Shaw, what do you know about his

going to work? !

A. I believe M. W. Shaw went to work there some

time in May.

Q. And worked how long?

A. Lentil the following Januar}^ 1905.

Q. What do you know about a man named Crane

working and how long he worked there?

A. That was the Crane, and a man by the name of

Tipple and Johnson who received the $425 from

Charles Lay while the sheriff and I was there those
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men were (luittiiig and g'oing away, and Charles Lay

paid them $425.

Q. 13 id you see the money paid %

A. No, sir I did not.

i}. Tliat nmst be stricken out.

.V. The sheriff told me that he saw Lay pay that

money over.

Q. Do you know ahout ho\v many months Crane

^^'ln'ked ?

A. I l)elieve

—

Q. I ask you what do you know?

A. 1 l)elieve

—

Mr. MITCHELL.—1 o1)ject to what he believes.

The COURT.—If you don't know this of your own
knowledge .you cannot testify to it. Simply because

some one has told you that a thing is true does not

ena]>Ie y(ni to testify to it. Only testify to what you

saw and heard and know. Do you understand?

A. 1 don't know of mv own knowledge how lon^-

he worked there.

Q. (:\[r. CHARTZ.) Do you know of your own

l^ncAvledge that they did work at all?

A. Not of my own knowledge, no, Ijecause I quit

and got awn}'.

il- Jojin MansHeld, what do you know about him

of your cwn knowledge?

A. Of my own knowledge I don't know.

Q. Oi Jiimes ^dackey, what do you know^ about his

^vol•ivi!lg tlicre ?

A. Only through what Mackey told me.
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Q. You were up there yourself up to what day;

up to October, 1903, wasn 't it ?

A. I believe the 22d of October, 1903.

Q. That is the time you quit ? A. Yes.

Q. And you sued the Whalen Consolidated Min-

ing Compan}^ ?

A. If I ain't mistaken, the next day, on the 23d.

Mr. CHARTZ.—That suit, if your Honor please,

is in the pleadings, in the complaint.

Q. Do you know anything about Mr. Lay sending

Wailes any money to the St. Francis Hotel to pay

his fare to Palisade and back for a special train—do

you know anything about that of your personal

knowledge ?

A. Only ^vhat Bert Smith of the bank told me.

Q. That is all you know about that I

A. That is all I know about it; Bert Smith told

me this and I asked him

—

Q. Nevermind? A. Well, all right.

Q. On the 31st day of December, 1904, were you

upon the copper claims of the Whalen Consolidated

Mining Company *? A. Yes, sir.

Q. Please describe to the Court in your own way
what occurred that da,y, what you saw yourself and

what you heard yourself ?

A. Well, I was right there.

Q. AVhowith?

A. Deputy si le rift' by the name of Eugene Xorris,

deputy for Burdick, and we arrived there, and we got

the judgment of the Court the day before—and w^e ar-
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rived at the camp and La}^ was there, and the sheriff

he jimiped out of the buggy to serve the papers on

him, and in a little while he came out, there was kind

of a fuss in there; I says to Gone, "What is the mat-

ter, what is all that loud talking about?" "Oh," he

says, "he wants to defy us from going on the

ground." I says, "Is that so?" He says, "Yes."

He came into the buggy, and Gene says to me

—

Q. Never mind conversations between yourself

and Norris, but state wdiat was said and done between

Lay and yourself and Norris and Leighton or

Wailes.

A. Well, yes; Gene asked him wiiat i:)roperty on

the claims that he could levy on, and he wouldn't

give him no answer ; so he says to me, '

'What claims

will WT lev}^ on ? '

' And I says,
'

'We will go up and

levy on the Prince of Wales and Amazon first."

A'vhen we went up there it had been snowdng a little,

just cleared off at that time ; there was maj'be three

or four inches of snow^ on the ground ; we could see

tracks of two men just gone dow^i the shaft, but of

course that didn't bother us. Gene put the notice u]3

and turned tlie buggy round on the dump and we

came awa}^ Well, he asked me where to go next. I

says, "We w-ill turn up this canyon and go ui3—well,

it is on the south end of the Dais}^ and the north

end of the Copper Nut, there is a canyon runs up

there, and by going up there we could put up a lot of

notices in succession ; and while we were up there

—

the canvon is kind of crooked—w^e saw this fellow and
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Wailes running like two coyotes there ; 1 was in the

buggy and Gene was tacking the notices up, and I

says, "Here, come down here!" and Gene says,

"What is the matter?" I says, "Look at those two

men." And Gene got up and looked. I says, "Who
are they ? " He says,

'

' Leigliton,
'

' and I says,
'

'Come

down here and have a drink," and I pulled a bottle

out of my pocket, and I says, "Come down," but they

wouldn't and went off. .,

,

Q. Do you know what they were doing ?

A. No, I don't know what they were doing, but

I could see by the acts they were running away ; they

seemed to look small and cowardly when 1 called

to them and they didn 't come.

Mr. CHARTZ.—I believe that is all.

Cross-examination bj^ Mr. MITCHELL.
Q. These names read over to you ]\v Mr. Chartz,

do you know of your oavu knowledge that they worked

upon this property?

A. I was there on two or three occasions when

they were coming from the mines to the boarding-

liouse for their meals, but to see them actually at

work, I did not.

Q. You did not? A. No, sir.

Q. Now, you have testified that Leighton weiU to

work there, Avent down tliere, in January, 1904?

A. Yes, sir.

Q. How do you know it ?

A. He went to Peroni's and got the goods from

there to work for that company.
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Q. How do 5^ou know he Avent there ?

A. Well, Peroni told me so.

Q. Peroni told you so ? A. Yes, sir.

Q. Is that your only knowledge of it ?

A. Well, I knew that the man had gone.

Q. You saw him start away ?

A. In a small place like that

—

Q. Did Peroni tell you that he had ?

A. Those men could go down.

Q. That is all you know about it, is it?

A. Well, yes.

Mr. CHARTZ.—State anything else j^ou may know

about it.

A. The men themselves told me.

The COUET.—Where were they when they told

you ? A. In Eureka.

Q. Do 3^ou know anything of your own knowledge

about their working down there; did you see them

working down there ?

A. Not in the actual work, but they were there

when I was there, and I saw them going to the board-

ing-house at meal time, because I was there several

different times.

Q. (Mr. CHARTZ.) And you saw them going

to the boarding-house for meals ?

A. Yes.

Q. (The COURT.) How often were you down
there?
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(Testhnony of Daniel Davies.)

A. Oh, I vrasn't there veiy often; one time I be-

lieve I was down there—oh, from the time that I

quit

—

O. I mean in 1904?

A. Well, I believe I was there three times.

Q. Do you recollect the month that you were

there ?

Ai On the 31st of December and the 2d of July

—

Q. Well, give the month?

A. No, I don't remember.

Q. Was it before July that you were there first?

A. 1 think it was before July; I know I was in

with Burdick; yes, I guess it was only twice, I was

there in July and December.

Q. AVlien you were there in July, 1904, what men
were working and where were they working?

A. Well, there was Lewis and Ollie Leighton and

William Leighton and Shaw ; I believe there was only

four was working there when I was there ; there was

four left that day, and I believe one of them left prior

to that.

Q. Where did you see the four Avorking that day?

A. I didn't see them working ; I just got up to the

camp and they were coming to their meals, and Bur-

dick and I stayed there, ])ut then we didn't go around

the mines at all ; Charles Lay was the one that s-iipped

them over.

Q. (Mr. CHARTZ.) Were you on there with

Mr. Norris once?

A. That was on the 31st of December, 1904, wasn 't

it?
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(Testimony of Daniel DaA'ies.)

Q. Yes. A. I have mentioned that.

The COURT.—Have yon any rebnttal testimony,

Mr. Mitchell?

Mr. MITCHELL.—No, sir. 1 will state to your

Honor that I intended to make a motion to strike

out large parts of this testimony, and to specify in

the motion ^vhat parts I wish stricken out, but I am
not prepared in that respect to do it fully at this

time.

"Sir. CHARTZ.—I would ask the permission of

your Honor to put on one of the witnesses to prove

tliis map.

Mr. M. W. SHAW, recalled, testified as follows

:

(By Mr. CHARTZ.)

Q. Mr. Shaw, I show you a map that we have been

consulting during the trial, entiled "Map of the

Whalen Consolidated Copper Mines, Antelope Dis-

trict, State of Nevada," do you know who made that

survey? A. Yes, sir, Mr. Dolson.

Q. Well, this says "Surveyed by John Parker."

A. He made a copy of it, the survey was made

by Dolson.

Q. Was it actually surveyed ?

A. It was surveyed, yes, sir, from the county post

at Cedar Switch right up to the mines.

Q. Did you assist at all in the survey?

A. I did not, no, sir.

Q. But you saw the work being done ?

A. Xo, I did not see it being done.

Q. "j'ou kno^v it ^^'as d<;ne ?

A. I kuGV7 it w^as doaae.
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(Testiinony of M. W. Shaw.)

Q. What is your knowledge with reference to the

platting of it ? A. Why, the plat is correct.

Q. Why do you say it is correct ?

A. AVell, from the condition of the lines and the

places.

Q. I call your attention particularly to what you

call the union shaft, you have seen the posts to that?

A. Yes, sir.

Q. Is that correct, according to your l^est knowl-

edge of the ground, of the Prince of AVales?

A. Yes, sir.

Q. Mr. CHARTZ. (Addressing Mr. Davies.)

Mr. Davies, were 3^ou present when this survey was

made ?

A. I was there when that surve.y was made.

Q. Did you see it done? A. Yes, sir.

Q. Did you help make it '? A. No, sir.

The COURT.—You had better introduce one wit-

ness at a time, Mr. Chartz.

Mr. CHARTZ.—I cannot prove up the map suffi-

ciently to introduce it in evidence.

Testimony closed.

Recess until Saturday, April 27th, 1907, at 10 A. M.

After Recess.

The COURT.—You may proceed, gentlemen, if you

are ready.

Mr. CHARTZ.—If the Court please, on yesterday

I told 3^our Honor that there was testimony on file

in this court in the case of AYhalen Consolidated Cop-

per Mining Compan}?- ys, William Whalen, which

would show that during a certain year the receiver
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(Testimony of M. W. Shaw.)

of the Whaleii Consolidated Copper Mining Com-

pany in Chicago, Cook County, Illinois, had ])een au-

thorized by the Court to expend $1500 for the pur-

pose of doing assessment work ; I find that testimony

was never filed in court here; but I have a cop.y of

the opinion of Judge Hawle}^ which was filed on

January 6th, 1904, showing the facts, and this opin-

ion I desire to introduce in evidence, showing the

tacts that I claim.

Mr. MITCHELL.—Same objection as before.

(Opinion read by counsel for defendants, admitted

in evidence, and marked Defendants' Exhibit No.

icS.)

Defendants rest.

Request of Mr. Mitchell that Eecord Show a. Motion

to Strike out Certain Testimony, etc.

Mr. :\IITCHELL.—Before proceeding to argue

this case, I desire to have the record show a motion to

strike (jut the testimony of T. A. Burdick, J. E.

Norris, James Mackey, Frank C. Lewis, M. Yf . Shaw

and Daniel Davies, to strike out from the testimony

of those witnesses each and every admission, declara-

tion, statement and repetition therein contained,

made either by Charles Lay or Ceorge W. Leigliton,

in^oving, or tending to prove, any act or performance

by the Whalen Consolidated Cupper Mining Com-

pany of \vork done on the property in dispute i;i the

year 1904, upon the ground that defendants have

failed to prove any power from said corporation to

said La"" or Lei?:hton so to 'lo. A:a(]. further to strike
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out all hearsay evidence contained in the testimony

of each of said witnesses; also irrelevant, incompe-

tent and innnaterial testimony therein contained.

Si)ecifications of the matters sought to be stricken

ont will l:te presented in plaintiff's oral argument.

[Endorsed] : In the Circuit Court of the United

States, Ninth Circuit, District of Nevada. Sydney

I. Wailes, Complainant, vs. Daniel Davies and Will-

iam H. Sweeney, Sheriff of the County of Eureka,

State of Nevada, Defendants. No, 814. Testimony.

Henry K. Mitchell, for Complainant. Alfred

Chartz, for Defendants. Filed May 20th, 1907. T.

J. Edwards, Clerk.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 814.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAYIES and WILLIAM H. SWEE-
NEY, Sheriff of the County of Eureka, State

of Nevada,
Defendants.

Opinion.

HENRY K. MITCHELL, for Complainant.

ALFRED CHARTZ, for Defendants.

FARRINGTON, District Judge. This is a suit

to quiet title to certain mining claims in Eureka

County, Nevada. Prior to January 1st, 1905, the

entire property, coDsisting of clc\'cn claims, known as

the Amazon, Prince of YValcs, Copper Glance, Jef-
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ferson. Copper Nut, CopiDer King, Copper Bolt,

Daisy, St. Denis, Blue Jay and Black Bird, belonged

to the Whalcn Consolidated Copper Mining Com-

pany, an Illinois corporation. December 29th, 1904,

the defendant, Davies, obtained a judgment in the

District Court of the Third Judicial District of the

State of Nevada, in and for the county of Eureka,

against said company, for the sum of $1792.77. De-

cember 30th, 1904, execution was issued, and on the

following day it was levied on the mining claims just

mentioned. February 18th, 1905, all of these mining

claims were purchased on execution sale by defendant

Davies. It is alleged that complainant Wailes re-

located each of said mining claims January 1st, 1905,

also that each claim so relocated had been abandoned

by the Whalen Consolidated Copper Mining Com-

pany. No issue has been raised as to the regularity

of the execution sale, and, although there has been

some contention as to the time when the relocations

were made and the discovery v^'ork done, still the

weight of testimony is to the effect that stakes were

ere(3ted, monmnents placed, corners marked, and the

discovery work done on each claim alleged to have

been relocated by Wailes, in strict accordance with

law. Whether the statute relating to the certificates

of location was observed with equal strictness is open

to question; but any discussion of that subject, under

the recent decision of this court in the case of Zerres

vs. Vanina, 134 Fed. GIO, and under the still more

recent decision of the Supreme Court of the State of

Nevada in the case of Ford vs. Campbell, 92 Pac.

206, would be unprofitable.
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The doing of the acts required by law has been es-

tablished by testimon,y of men actually employed in

the work, and the additional proof which might have

been afforded by properly drawn and recorded cer-

tificates of location, is unnecessary. The locations

also appear to have been based upon a discovery of

valuable mineral within the limits of each claim.

2. The next questions bring us to the real issue

in the case. Was the mining ground so relocated

open to relocation? Had the Whalen Consolidated

Copper Mining Company forfeited or abandoned its

claims by failing to do the annual la])or required Iw

law for the year 1904 ? If the answer is in the nega-

tive, the mines were the property of the company,

and defendant must prevail by virtue of the execu-

tion sale. On the other hand, if the annual labor

was not performed, complainant must prevail hy vii'-

tue of his relocations, unless it should appear that he

c)btained the property in such a manner that a court

of equity can afford him no relief. The burden of

proof is always upon the party seeking to establish

the forfeiture of a mining claim. Courts have al-

ways been very reluctant to enforce forfeitures;

'

' they have settled the doctrine that a forfeiture can-

not be established except upon clear and convincing

proof of the failure of the former owner to Inwe work

performed or improvements made to tlic amount re-

quired by law\''

2 Lindley on Mines, sees. 643, 645

;

Hammer vs. Garfield M. & M. Co., 130 U. S. 291,

301.
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3. The evidence shows that no work was per-

formed on the Copper Glance, Copper Nut, Daisy,

St. Denis, Blue Jay, or Black Bird claims for the

year 1904 ; and it also shows that the requisite amount

of labor was not performed on the Jeiferson or the

Copper Bolt for that year. Nor is there any evi-

dence in the record showing that work performed

on other mines tended to develop or benefit the eight

claims last mentioned. Consequently, as between the

parties to this suit, I shall hold that the representa-

tion work for the year 1904 was not performed on

the Copper Glance, Copper Nut, Daisy, St. Denis,

Biie Jay, Black Bird, Jefferson of Copper Bolt.

4. The testimony in relation to the amount of

work done on the Copper Nut, Amazon and Prince

of Wales for the year 1904, is not entirely har-

monious. All the witnesses on this subject say that

work was done on the Prince of Wales and Copper

Nut, but do not agree as to the amount. Mr. Leigh-

ton, a witness for complainant, testified that two men
worked on the Copper Nut not more than two or three

days, at $3 per day ; on the Prince of Wales, two boys

worked four or five days getting out waste, at a cost

of $2 per day each; and three men and two boys,

with a horse, were engaged five or six days getting

out ore from the Prince of Wales, for three or four

daj's there were four men instead of three ; the men
were paid $3 per day.

Mr. Shaw testified that there was fully one hundred

dollars' worth of vrork done on each of said mines,

namely, the Prince of AYales, ximazon and Copper
Nut. Nine men worked on the Copper Nut for four
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or five days. On the Prince of V/ales seven men

worked continuously for three weeks, then two men

were taken away, and Mr. Shaw continued to work

there two weeks longer with two horses, hoisting

waste. The Prince of Wales and Amazon were

vYorked through the same shaft. James Mackay, a

miner, and apparently a disinterested witness, tes-

tifies that he worked on the claims of the Whalen Con-

solidated Copper Mining Company thirty-one days,

beginning May 23, 1904. At tlie time he commenced

there were eight or nine men at work, and when he

quit there were four or five persons still at ^vork.

Pie began work on the Copper Nut, then went to the

Prince of Wales and worked about three weeks. The

Amazon and Prince of Wales are practically the

same mine, he worked on both. He also worked five

or six days on the new shaft on the Prince of Wales.

Frank C. Levds, a witness for defendant, also a

miner, and apparently disinterested, testified that he

commenced Avork on the mines about Ma.y 1st, 1901,

and worked until August 2d, 1901. There were nine

or ten men working part of the time, and four all of

the time. Two hundred dollars' worth of work was

done on the Prince of AVales; one hundred dollars'

worth on the Amazon, and one hundred and t\Yenty

dollars' worth on the Copper Nut for the yenr 1901.

Charles Lay, for the comi3lainant, testified as follows

:

"We took out the ore from the Prince of Wales,

and some from the Copper Nut, on the dumps, and

in the meantime Mr. Leighton and I had taken up

some other claims, and we took ore from them, and I

shipped that ore, tAventy-three tons of it, to Call-



Daniel Davics and WiJlicnu II. Sircrueij. 357

fornia, and twelve tons of it to Salt Lake City.

* * * There was no woi'k done except the ore that

1 shipped away from there. That was on three and

maybe perhaps four claims; not more than that."

Only fourteen sacks of this ore was taken from

mines not owned b}^ the company. As the ore was

sorted, and only the most valuable shipped, it is safe

to assume that much more than thirt3^-five tons was

extracted.

Complainant's contention that one hundred dollars'

worth of labor was not iierformed on each of the

three claims is not supported by that clear and con-

vincing evidence which is essential to establish such

a fact in cases of this character. I must therefore

hold that the labor performed in 1904 on the Prince

of Wales, the Copper Nut and the Amazon amounted

to more than one hundred dollars' worth for each

claim.

5. The objection that extracting ore is not de-

velopment work is entirely immaterial. The lan-

guage of the statute is "on each claim located after

the 10th day of May, 1872, and until a patent has been

issued therefor, not less than one hundred dollars'

worth of labor shall be performed or improvements

made during each year." Obviously the purpose of

this statute is to require the mine owner to evidence

his good faith by performing one hundred dollars'

worth of labor on each claim each year until patent

issues. 'J'he statute does not require any particular

character of labor ; it does not require that the worlv

shall be wir-ely and judiciously done, nor does it say

how the work shall be performed. The fact is, the
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better the mine the greater the portion of labor which

is devoted exckisively to the extraction of ore ; and the

ideal mine is one in which no prospecting or develop-

ment work is necessarj^, where no work is required

except the extraction of ore, and the depletion of

the treasure, which is the sole value of the mine. If

one hundred dollars' worth of labor in the nature, of

mining is performed on a claim by the owner,

whether the work is beneficial or not, there can be no

forfeiture. The character of labor becomes material

when it is performed without the boundaries of the

claim. In that event, the labor must tend to the de-

velopment or improvement of the mining claim for

which it is designed, otherwise it will not count.

6. Complainant earnestly contends that this work

was not done by or under the authority of the com-

pany ; that Mr. Lay in 1904 was neither an agent nor

an officer of the company ; that he had no intention of

doing the assessment work, and consequentl}^ the

work on the three claims cannot iuTire to the benefit

of the company or defendant Davies. Mr. La}^ testi-

fies that he was neither an officer nor an agent of the

Whalen Consolidated Copper Alining Company dur-

ing 1904 and the three i3receding years ; that he had

no authority from the company, and was on the

ground simply as a stockholder representing him-

self. He resigned his office as secretary in 1900, but

"still continued to be the chief man in interest or in

attempting to get others to ]:>ut their money in there

to keep this thing aliA^e," and was "the principal man

interested in the Whalen Consolidated Copper Min-

ing Company in looking after the work during all of
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the years." He was the owner of more than 22,000

out of a total of 100,000 shares of the capital stock

of the company. His expeiises incurred in perform-

ing the work on the mines for the years 1901, 1902 and

1903 amounted to about $2700, and, in addition to

this, there was the exjienses of his trip to Carson in

1904 to attend the trial of a case in which that com-

pany was interested.

Charles Lay also testifies: "We tried to keep tlie

old company alive by doing the work in each year.

In 1901, I asked a number of people to Join me that

w^ere owners of the stock, and only one Avould do so."

Mr. Lay claims that in 1901 he advanced half the

money, and the Billings Estate the other half, and

with this the assessment work for that year was done.

In 1902, according to his testimony, all the other

stockholders refused to contribute, and he and the

Billings Estate again paid for the work. In 1903, Mr.

Lay paid for the work with money which he bor-

rowed for that purpose. Luring these years the an-

nual la]>or was performed under the direction of Mr.

Lay,' and at such times it appears that he was neither

a director nor an officer of the company. The testi-

mou}^ shows no direct action by the company or its

officers, authorizing, directing, or providing for the

assessment work in 1901, and the same may be said

as to the .vcars 1901, 1902 and 1903. Mr. Lay may
haA'c I'ce]] ii\ the ground in 1901 simp^v as a stock-

holder representing his ovvui interest; there is sub-

stantially nothing to indicate that he was on the

ground in any different capacity in the tliree preced-



360 Sydney I. Wailes vs.

ing 3^ears, or that during the three previous years, he

was clothed with any larger or different authority

from the comi3any than he had in the year 1904.

Special stress is laid upon the testimonj^ of Mr.

Lay that, at the time the work was being done, he had

no intention that it should apply as annual labor, and

that his object in doing the work in 1904 on the three

mines mentioned, was to reimburse himself for the

moneys he had spent on the mines of the company

during the previous years. This testimony was given

in March, 1906, almost two years after the event.

There is much in contemporaneous transactions

which fails to corroborate this testimon3^ The words

and conduct of Mr. Lay in 1904 are much more per-

suasive testimony as to his purposes and intentions.

The stockholders of the comj)any met in January,

1904, and they also held a second meeting in March,

1904. The directors had a meeting in April, 1904.

February 26th, 1904, 18040% shares of the capital

stock of this company were issued to Mr. A. E.

Baldwin, 2130 shares to Thomas C. McMillan, 600

shares to Charles H. Brenan, 23181% shares to

Charles Lay, 2000 shares to Mary Shaffer and 251

shares to Thomas A. Olney. Sometime in April of

that year Charles Lay went to the mines, and re-

mained there until the following July. These facts

indicate no intention to abandon the company or its

property. On his arrival at the mines in May, Mr.

Lay had a few hiuidred dollars, with this money he

employed a small force of men and took out ore from
the Prince of Wales, the Amazon and the Copper
Nut. This work was done under practically the same
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authority and with the same tools as in previous

years. Mr. Lay, on his direct examination, testifies

as follows: "Q. What if any efforts did you make

in 1904 to induce the company or the stockholders of

the company, to do the assessment work for the year

1901? A. I went to all the large stockholders and

asked them to pay me back some of the money I had

paid, and if they did I would continue to do the work.

* * * Q. What time of the year in 1901 was it that

you had these talks with the stockholders which yo;i

have testified to? A. Here (Chicago) in October

and Novem])er. I first had tallv with two of them be-

fore I went out there in ]May, and I was trying to get

them to put up money. '

'

It is thus evident from his own statement that Mr.

Lay was trying to raise mone,y for the assessment

work before he set out for the mines in May, 1901.

After doing the work to the amount of at least $300,

on three of the eleven claims belonging to the com-

pany, he returned to Chicago, and in October and No-

vember of that year he asked all of the large stock-

holders, except the two spoken to in May, to pay him

back a portion of the money he had expended, and

promised if they would do so to continue the work.

It is inconceivable that Mr. Lay was asking all the

large stocldiolders to reimburse him for trespassing

on the company's property. A promise by a tres-

passer to continue trespassing could not be a very

strong inducement to the stockholders to pay for

previous trespasses. The only reasonable interpre-

tation to be placed on this statement of Lay is, that he

had done the assessment work on three of the claims,
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and if a })art of his disbursements were repaid, he

vrould continue the work on the other eight claims.

The fact that he interviewed all the large stockhold-

ers does not indicate tliat he was acting in hostilit}^

to the compan.y, nor is there any testimon_y v^diich in-

dicates that the stockholders at that time regarded the

act as a trespass. Furthermore, the fact that he was

not taking out and shipping the ore for his own ex-

clusive ])enefit, adversely to the interests of the com-

pany, but with a ^'iew of paying the debts due from

the company to himself, not onlj^ precludes the idea

that lie was a trespasser, ])ut indicates that he was

acting for the benefit of the company. The federal

act in relation to the performance of annual labor

says nothing as to the person by whom it shall be per-

formed. The obvious purpose of the law is to exact

work as an evidence of good faith on the part of the

owner, and also to discourage the holding of mining

claims without development or intention to develop,

to the exclusion of others who could and would im-

prove such ground if they had opportunity. ^lani-

festly, the annual work must be performed by the

ovv'uer, at his instance, by some one in privit}" with

him, or liy some one who holds an equitable or bene-

ficial interest in the ]:>roperty. Work by such a per-

son will inure to the benefit of the claim. 2 Lindley

on Mines, sec. 666; Jupiter Mg. Co. vs. Bodie Con.

]^dg. Co., 11 Fed. 666; Book vs. Justice Min. Co., 58

Fed. 106; Godfrey vs. Faust, 18 S. D. 567, 571 ; Eberle

vs. Carmichael, 42 Pac. 95 ; Anderson vs. Caughe}^ 84

Pac. 223, 225; Dye vs. Crary, 85 Pac. 1038.
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In Jupiter Mg Co. vs. Bodie Con. Mg. Co., 11 Fed.

666, Judge Sawyer charged tlie jury, "That work

done by any of the grantors of defendant while hold-

ing the legal or ecfuitable title during the performance

of the labor, or work done in tlie interest of the claim,

is available to preserve the claim."

In Godfrey vs. Faust, 18 S. 1). 567, 571, the mine in

dispute belonged to the defendant Faust ; the super-

intendent of the Boston and South Dakota Company,

had a contract in liis own name with Faust for the

purchase of the proi)erty. The contract had not been

assigned to the comj^any, but the company furnished

the money for the representation work. It was hel'l

that this was sufficient evidenre that the superin-

tendent was holding the contra<^t in trust for the com-

pan}% and that the company had the right to do the

assessment work.

In Book vs. Justice Min. Co., 58 Fed. 106, tlie mines

in question were located by an employee in his own

name, but for the benefit and at the expense of the

company ; the compain^ being thus the equitable own-

er of the property, it was held that work performed

by the company should be counted as representation

work.

In Dye vs. Crary, 85 Pac. 1038, it was held that one

who bought an interest in an unpatented mining

claim at a void judicial sale could pay that portion of

the cost of the representation work which was due

from the judgmeiit debtor, and that such a payment

on forfeiture proceedings by a co-owner would pre-

vent a forfeiture as against the judgment debtor.



864 Sydney I. Wailes vs.

It is undoubtedly the law, as complainant con-

tends, tliat a corporation is an entity distinct from its

stockholders, and holds its property absolutely as a

natural person may. The stockholder by virtue of

]\is ownership of the stock has no legal title to any of

the property of tlie corporation. The deduction

which complainant makes from this is that assess-

ment work on corporate property cannot be per-

formed except by corporate action, that there can be

no corporate action except by the trustees or directors

acting formally as such, or by action of the officers of

the company; that Lay, Shaw and Leighton, when

they performed work on the Prince of Wales, Ama-

zon and Copper Nut in 190-1, though stockholders,

were strangers to the title, and therefore trespassers,

and consequently their work cannot inure to the

benefit of the corporation. I cannot concur in these

conclusions. There can be corporate action which is

not formal corporate action. Corporate action may
occur in other ways than ])y the formal proceedings

of officers and boards of directors. It may arise from

a long course of dealing which estops the corporation

from denying that mode of conduct, or it may arise

by acquiescence or acceptance by the corporation of

tlie benefits of a transaction. While a corj^oration

owns the legal title to all its property, and there is ab-

soluteh' no legal title therein vested in any of its

stockholders, still each stockholder has an interest in

the i^roperty of the corporation. Bridgman vs. City

of Keokuk, 72 Iowa, 42.

If the directors and officers of a mining company

holding and owning unpatented mining claims fail
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and neglect to do tlio annual labor necessan' for the

protection of such property, and m conse(|ueHce the

claims are lost, the loss is practically and ultimately

the loss of the stockholders of the company. It has

frequentl.v been held that a stockholder, merely as a

stockholder in a corporation, has such an interest in

tlie corporate ]proper t,y that he may take out a policy

of insurance for the protection of that interest.

This rule is l)ased on the theory that the beneficial

interest in the property of the corporation is in tiie

stockholders.

Seaman vs. Enterprise Fire Ins. Co., 18 Fed.

250;

Mannheim Ins. Co. vs. Hollander, 112 Fed. -3-19,

552;

Warren vs. Davenport Fire Ins. Co., ;U Iowa,

461, 468;

Kiggs vs. Commercial ]\[ut. Ins. Co., 5 X. Y. S.

183; 125 N.Y. 7.

Where the property of a corporation has been sold

under execution, and no steps taken by the corporate

authorities to redeem the property within the period

Ihnited by law, a stockholder has been permitted in

California to redeem the propeity for the benefit of

the corporation, and hold the corporation liable for

moneys advanced for tliat purpose.

¥;right vs. Oro^-ille Mg. Co., 40 Cal. 20.

In Miner vs. Dclic Isle Ice Co.. 17 L. K. A. 412, 418,

the Court says: "Although stockholders are not

l^artuers, nor strictly tenants in ( onunon, they are the

Ijenelicial joint owncrii of the fx^rporate propert.y,

Laving an intcrciil and pf wer oi' legal control in ex-
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act proportion to their respective amounts of stock.

The corporation itself holds its property as a trust

fund for the stockholders, who have a joint interest in

all its propert}' and effects, and the relation between

it and its se^'eral members is, for all practical pur-

poses, that of trustee and cestui que trust.

Peabody vs. Flint, 6 Allen, 52, 56

;

Hardy vs. Metropolitan Land & F. Co., L. E. 7

Ch. App. 427;
"""**

Stevens vs. Rutland & B. R. Go., 29 Vt. 550."

A stockholder is not altogether a stranger to the

title to the corporate property. He has an equitable

or beneficial interest therein. It is unnecessary to de-

fine that interest. It is sufficient to say the ownership

of such an interest predicates a right in the owner

to i^rotect that interest; from this it follows that he

has also the right to insist that the corporate property

shall be protected from fraudulent, torturous and

wrongful injury, conversion, misappropriation, or

destruction.

Dodge vs. Woolsey, 18 How. 331, 311

;

Wright ^•s. Oroville Mg. Co., 40 Cal. 20, 27;

TV Thompson on Corp., sec. 4520;

Hellivvell on Corp., sec. 411.

If the directors and officers of a mining company

negligently or fraudulently failed to do the requisite

representation ^vork on the company's unpatented

claims, and thereafter relocated tlic property for

themselves, a court of equity at the instance of a

stockholder would undoubtedly compel restitution of

the property. It is difficult to sec why work i}er-

formcd upon such '-Liini? by a stockholder ^^ho had
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peaceably entered thereon prior to forfeiture should

not be counted as representation work, if performed

at the proper time. These considerations lead me to

conclude that a stockholder in a mining com])any has

such a beneficial interest in the (corporate i^roperty,

that any mining v\-ork done by him on the unpatented

claims of the company raust l)e counted as representa-

tion \^'()rk. The work done hy Mr. Lay on the Prince

of AVales, Copper Nut and Amazon in 190-1 was suf-

ficient to protect those claims from forfeiture and re-

location.

December 29th, 1904, the defendant IJavies ob-

tained his judgment for $1792.77 against the com-

]>any. The evidence does not show just when the ac-

tion was commenced which terminated in tl^^e judg-

ment for Davies, but it is safe to assume that it was

sometmie in the fall of 1901, perhaps about the time

when Mr. Lay wrote to complainant Wailcs that the

compan)^ was "up against it" financiall.y, that they

were afraid of losing the property, that Benson would

try to get hold of the property, and if Wailes would

put up some money and get in touch with Benson,

there might be something in it f'>r him.

It is clear that ^Lr. Lay's pur;>ose—ajid lie seems

to ha^'e been the moving spirit iii tiie whole transac-

tion—was to defeat this judgmer.t. Lay testifies tlvat

he furnished Wailes with tl;e information about the

nunes, and urged him to relocate them. Jai-nar;.'

30th, 1905, in the same month that the reloc.-.lions

were made, Lay ^^•rote to Shaw, one of the men vrlio as-

sisted in doing the discovery ^vorj; for Wailcs and also

ill doing the work on the three 'hums in Jimo and
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July, 1904,
'

' I want you to go into Eureka if you are

willing and be a witness for Wailes that the Whalen

company had not done the assessment work in 1904.

I wish ^Ir. Trunhath could be induced to be also a

witness; talk with him quietly, write me. Of course

we can get Olney, 1)ut 1 would like also to have Trim-

bath. Don't let on to anyone that I have written to

have you ask him, Trimbath. * * * If you will be

one of his, Mr. Wailes', witnesses as to the assessment

Avork not having been done, I want you to go in Fri-

day 17th so as to swear and file your affidavit with

Si^inner. * * ^- Let me know if you are willing to

be one of Mr. AVailes' v.dtnesses so I can have the

papers prepared." Later Mr. Shaw made an affidav-

it, as requested, in which he says: "That he is well

acquainted with the several claims named above, hav-

ing lived within a mile and a half of each of them for

more than eight months, and he knows well their

boundaries, and he knows that from May, 1904, to De-

cember 31, 1904, there was no work done on either of

the said claims named above ]jy the Whalen Consoli-

dated Mining Company, or any agent or stockholder

for the same and such work could not have been done

in that time without his knov^dedge. " Mr. Lay denies

in his testimony that he ever had any negotiations

v/ith Mr. AVailes looking towards inducing him to re-

locate the claims of the Whalen Consolidated Copper

Mining Coni]>any, but in a letter to Mr. Shaw, dated

August 6th, 1905, he says: "Don't do anything that

will jeopardize my (interests) for yours are identical

v/ith mine—tlie plan of having Mr. Vv^ailes was mine

and not Mr. Benson's, und vou and the old stock-
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holders of the old company will yet be taken care of as

I promised yon, if it takes all the stock I have." In

December, 190-1, Lay told Shaw, according to the

testimony of the latter, that he and Benson had de-

cided to jnmp the property, that he had a good man
in view whom he could trnst, an old friend of his

named Wailes. ''I don't want a man," he said, "to

jnmp the i^ropertj^ who, when the proper time comes

to turn it over, will tell me to go to hell." In his

letter of February 22d, 1905, to Mr. Shaw, Lay says

:

*'Mr. Wailes has sent Mr. Leighton in all, to be filed

as the development work is done, 21 claims 10 of

which have been tiled and recorded, and Mr. Wailes

lias them and Leighton is to have the work done in the

other 11, and at the proper time Mr. Wailes will deed

them over."

It is also in evidence that in April, 1904, Mr. Lay

requested Mr. Shaw to write the Grand Rapids stock-

holders in the company "that their interests in the

company was well taken care of by Charles Lay."

Mr. Lay's own testimony, however, indicates clearly

what his intentions were. He testifies :
" I meant that

I wanted to defeat Mr. Davies in his judgment suit

against the company. ^ - * i -was a stockholder in

the old company, and I didn 't want to see Mr. Davies,

who had been jumping this property and assisting in

jumping it and bringing false claims against it, to

get a judgment on it to get the advantage of it. " Mr.

Shaw and Mr. Leighton, both of whom were stock-

holders in the company, had assisted Mr. Wailes to

relocate the claims, and Mr. Benson furnished a por-

tion of the money to pay for the relocation work.
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Mr. Benson at tlie time was one of tlie trustees of

the Billings Estate, which owned a lar^e block of

stock in the company, and as trustee, held in his own

name stock of the company. Mr. Lay himself was

at the time the owner of some 22,000 shares of the

stock. It is difficult to escape the conclusion that the

stockholders who had been most interested in doing

the assessment work for the company in the three

years previous to 1904 were also deeply interested in

the relocation of these claims. It is equally difficult

to escape the conclusion that the idea that tlie work

performed on the three claims in 1901 was not annual

labor, but was the work of a mere tresspasser, was an

afterthought, and that the whole scheme of forfeiture

and relocation Avas devised by Mr. Lay and other

stockholders of the Whalen Consolidated Copper

Mining Company, Avith Mr. Wailes in order to .defeat

the Davies judgment. It does not appear that there

was any appeal from the judgment, or that any eifort

was ever made to set it aside. This Court, therefore,

can indulge no presumptions of any character what-

ever against that judgment.

Mr. Wailes testifies that in the fall of 190-i Mr. Lay

wrote him stating that they vrere very much ''up

against it," that the compan}- had practically gone

out of business, that they Avere afraid of losing the

i:)roperty; that there Avas a man in Chicago namod

Eobert L. Benson, Avhom he thought Avould try and

get hold of the property, and there Avould probably

be something in it for Wailes if he could get in touch

A\dth Benson, put up some money AA^th Benson, and
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get liold of the property. December 30tli, 1904,

Wailes went to the mines by special train from Pali-

sade ; this train had previously been arranged for by

Mr. Lay. Mr. Wailes also testifies that he had never

seen the j^roperty before, knew nothing about it ex-

cept from Lay's description, and the "main factor"

inducing him to relocate the claims "was that Mr.

Benson thought it was proper to put mone.y into it."

Wailes was on the ground at the ver,y time that the

execution to enforce the Davies judgment was being

levied by the sheriff. He testifies that he "heard

them talking of it in the camp." Mr. Shaw testifies

that on Mr. Wailes' arrival at the mines December

30th, Mr. Wailes asked Mr. Lay, "What do you want

of me, Colonel, to do?" He says, "I want you to

jump this property." "Well, now," Mr. Wailes

says, "I am perfectly willing to help you in any man-

ner I can." Mr. Lay replied, "All I ask of you to do

is to sign these papers that I have written out, put

your foot on the property, and that is all." Wailes

ansvv^ered, "I am your man." Mr. Wailes then

signed the relocation papers and employed Trembath

and Ollie Leighton to do the discovery work, and

Leighton to post the notices on the mine. Mr. Shaw
also testifies that on the same evening he heard Lay

say to Wailes, "Xow, Wailes, after you do that, Mr.

Benson and I have talked it over, and you Avill get a

good block of stock for your trouble." The follow-

ing day, December 31st, Wailes left the mines, and

so far as the evl-dence shows, he has never returned.

These facts lead me to conclude that Isiw Wailes tn-:js
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not only acting a part wliieli had been assigned to liim

in this scheme, but that he knew the scheme was in-

tended and designed to transfer the mining claims of

the Whalen Consolidated Copper Mining Company to

complainant Wailes, in order to hinder, delay and de-

feat the judgment of the defendant Davies.

But, whether he did or not, Wailes had sufficient

knowledge to put a prudent man upon inquiry.

Possessed of this knowledge, he was bound to inquire,

and if he neglected to do so, he is houwl by sur^h

knowledge as he might on in(|uiry liave discovered.

Walker vs. Collins, 50 Fed. 737

;

Brittain vs. Crowther, 54 Fed. 295, 298

;

Greenwell vs. Nash, 13 Nev. 287,

The statutes of Xevada relating to fraudulent con-

veyances of real estate, provide, in substance, that all

conveyances made with intent to hinder, dela>' or de-

fraud any creditor or creditors of the vendor are, as

against such creditor or creditors, absolutely null and

void.

Cutting's Comp. L. of Kev., sec. 2708;

Thompson vs. Crane, 73 Fed. 327, 32S.

Such conveyances are fraudulent in fa^s-or of the

creditor and as against the purchaser, even when the

latter has paid full consideration for the property,

provided he had actual or constructive knowledge of

the fact that the property was being transferred to

liinder, delay, or defraud creditors of the grantor.

Means vs. Montgomery, 23 Fed. 421

;

Means vs. Dowd, 128 U. S. 273;

Bank of Trebein, 59 Ohio St. 316, 325;

Ivancovich vs. Stern, 14 Nev. 341, 347.
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This statute does not establish a new rule ; it was

merely expressive of the ancient doctrines of the com-

mon law, which, when applied to such transfers of

property, declared them fraudulent. For, as Lord

Mansfield, in speaking of the early English statutes

on this subject, said : "The principles and rules of the

common law, as now universally known and under-

stood, are so strong against fraud in every shape,

that the common law would have attained every end

proposed by the statutes.
'

'

Cadogan vs. Kennett, 2 Cowp. 432.

The, law and the statute probi])it every disposition

of property which is designed and intended to hinder,

delay, or defraud creditors. It is immaterial by what

instrument, proceedings, or means the alienation or

transfer may be accomplished. That which cannot

be done directly cannot be done indirectly. A court

of equity will cut its way through the i^rocess by

which a debtor's propert}^ was transferred, no matter

how novel and unprecedented the arrangement may

be, and lay its hands upon tlie fraudulent purpose

which was designed to be accomplished, if such a pur-

pose appears, and declare the transaction fraudulent.

Bank vs. Trebein, 59 Ohio St. 316, 325.

Here xJiere was no formal conveyance of the mines

by corjjon'te action. AYailes knowingly acquired a

title to the property wliich had been o\vned by the

corporaticn, through the negligence of the corpora-

tion itself, the connivance of a ]^.ortion of its stock-

holders, and with the active assistance of others.

The purpose was clearly fraudulent. The complain-
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ant now comes into a court of equity asking that his

title to the mines so acquired be confirmed and estab-

lished, and that the title of defendant Davies be ad-

judged invalid and void. The maxim that he who

comes into equity must come with clean hands for-

bids the complainant any relief in this court.

Let a decree be entered dissolving the injunction

heretofore issued in this suit, and awarding defend-

ants their costs.

[Endorsed] : No. 814. In the Circuit Court of the

United States, 9th Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies

and William H. Sweene}^ Sheriff of the County of

Eureka, State of Nevada, Defendants. Opinion.

Filed December 23d, 1907. T. J. Edwards, Clerk.

In the Circuit Court of tlte United States, Ninth Cir-

cuit, District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H.

SWEENEY, Sheriff of the County of Eureka,

State of Nevada,

Defendants.

Decree.

This cause having come on regularly to be lieard

the 26th day of April, 1907, upon the pleadings and

13roofs, and Mr. H. K. Mitchell having been heard

upon the part of the complainant, and Mr. Alfred
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Cliartz upon the part of i\\Q defendants, and due

deliberation having been had, it is ordered, ad-

judged and decreed that the said bill of complaint

herein be and the same is hereb.y dismissed, and the

injunction heretofore issue^d against said defendants

be and the same is hereby dissolved, and that said de-

fendants recover of and fi-om said plaintiff their

costs, to be taxed.

December 28, 1907.

E. S. FAREINGTOX,
Judge.

[Endorsed] : No. 814. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Sidney I. AYailes, Complainaiit, vs. Daniel Davies et

al., Defts. Judgment and Decree. Filed December

28, 1907. T. J. EdwaMs, Clerk. Alfred Chartz, At-

torney for Defendants.

In the Cirenif Court of the United States, Ni)ith Cir-

euit, State of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and \\. IT. SWEENEY,
Defendants.

Allov/ance of Petition for Appeal, etc.

Now co'.nes Sydne}^ I. Wailes, complainant herein,

and conceiving himself aggrieved by the decree and

order made herein by the above-named court on the

23d day of December, A. D. 1907, and entered on the
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same day wherein it was ordered, adjudged and de-

creed as follows: "Let a decree be entered dissolving

the injunction heretofore issued in this suit and

awarding defendants their costs,
'

' by virtue of which

decree and order the injunction heretofore issued in

this case restraining and enjoining defendants from

entering into or upon certain mining claims particu-

larly described in the bill of complaint herein or in

any manner interfering therewith i^cndente lite or

until the further order of the Court became and was

dissolved.

The said Sydney I. Wailes so conceiving himself

aggrieved does hereby appeal from said order and

decree entered December 23d, 1907, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the assignment of

errors filed herein, and he prays that this appeal may

be allowed, and that a transcri])t of the records,

papers and proceedings upon which said order and

decree was made, duly authenticated, may be sent to

the United States Circuit Court of Aj^peals for the

Ninth Circuit.

The said Sidney I. Wailes further prays this Court

that an order may be made fixing the amount of se-

curity which complainant shall give and furnish upon

this appeal to staj^ and supersede the dissolution of

said injunction until the determination of said appeal

in said United States Circuit Court of Appeals for

the Ninth Circuit, and that upon the giving of such

security all further proceedings in this court be sus-

pended and stayed until the detennination of said ap-
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l)eal by said United States Oireuit Court of Appeals

for the Ninth Circuit.

And your petitioner will ever pray.

Jany. 11th, 1908.

HENEY K. MITCHELL,
Solicitor for Com]:>lainant.

[Endorsed] : No. 81-J-. In the Circuit Court of the

United States, Ninth Circuit, State of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Da vies

and W. H. Sweeney, Defendants. Petition for Or-

der Allowing Appeal. Filed January 11, 1908. T.

J. Edwards, Clerk.

Jv th<' Circuit Court of the Iniited States, Xintit Cir-

etiit. District of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WM. H. SWEENEY,
Sheriff,

Eespondents.

Assignment of Errors.

Now comes the a])ove-named complainant and files

the following assignment of errors upon which he

w^ill rely upon this appeal, viz.

:

a. The said Circuit Court erred in dismissing the

said bill of complaint and dissolving the injunction

theretofore issued therein and entering a final decree

in favor of respondents and against complainant for

the costs of this suit.
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1). In not making, rendering and entering its de-

cree in favor of complainant and against the re-

spondents sustaining tlie validity of his locations of

the several mining claims particularly described in

his bill of complaint and in not perpetuating the in-

junction issued by said Circuit Court.

c. In adjudging and decreeing that, at the time of

making the alleged several mining locations, said min-

eral hnids was not tlie property of the United States

of America and was not subject to location under

and by virtue of acts of Congress regulating the loca-

tion of mineral lands.

d. In decreeing that the Whalen Con. M. Co., a

corporation organized under the laws of the State of

Illinois, did and perfonuecl or caused to be done and

performed the annual labor upon said mines or either

of them for the year 1904 as required hy said mining

acts of Congress.

e. In holding and decreeing that the work done

on a portion of said i^roperty by Col. (^has. Lay in

the year 1904 was .done or performed by him at the

instance or request or with the knowledge of said

corporation (Wlialen Con. M. Co.), or that said work

so done was done with the intention to have the same

inure to the benefit of said cor])oration as annual

work or was done for the benefit or use of said cor-

poration in anv man}ier whatsoever, and in decreeing

that the work so done by said Charles Lay was not

done for his individual benefit and use.

f

.

In holding and decreeing that an,y trust what-

soever exists between a stockholder of a mining cor-

poration and the corporation, and in not decreeing
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that work done by a stockholder upon corporation

property for his individual use and benefit cannot be

claimed by the corporation as annual labor to prevent

a forfeiture under the U. S. Revised Statutes.

g. In not decreeing that said corporation at the

time of said locations (Jan. 1st, 1905) and for three

years prior thereto became and was virtually obsolete

by inertia as to annual labor or any labor, and that a

large majority of the stockholders of said corporation

so considered and treated the same.

h. The Court erred in the following conclusion:

"These considerations lead me to conclude that a

stockholder in a mining company has such a beneficial

interest in the corporate property that any mining

work done by him on the unpatented claims of the

company must be counted as representative work."

i. The Court erred in decreeing and adjudging

that the complainant was guilty of a fraud in making

his locations—there is no fraud on the part of com-

]>lainant proven—there is no fraud proven against

the witness Lay.

j. The Court erred in not appl3dng to the witness

M. \V. Shaw the maxim "Falsus in uno, falsus in

omnibus. " The witness testified that on the

day of , A. D. 1905, he made affida\dt wherein

he swore "that he is well acquainted with the several

claims named alcove, having lived within a mile and a

half of each of them for more than eight months and

he knew well their boundaries, and he knew that from

May, 1904, to Deceml^er, 1904, there was no work

(lone on either of said claims named above bv the
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Whalen Con. M. Co. or any agent or stockholder for

the same and that such work could not have been done

in that time without his knowledge," but when ex-

amined as a witness in this trial he, under oath, said

that the work done in the year 1904 while he was on

the property was done by him for the Whalen Con.

M. Co., and beside

k. The witness testified that the complainant

signed the relocation notices in the cabin on the mine

in the presence of Col. Lay and himself, no other per-

son being present; that he did not know J. R. Maley,

neither did he know H. G. Ilesworth ; that neither of

these persons were present at the time Wailes signed

the notices in the cabin and when confronted with the

notices of location set forth in the bill of complaint

showing that said Maley and Ilesworth had signed

the several notices as witnesses to the signature of

Mr. Wailes, the witness swore that they must have

signed the same before Wailes signed them, which tes-

timony presents a state of facts in respect to which

the witness could not be mistaken, and shows that ]iis

testimony is willfully and corruptly false in regard to

matters material to the issue, and therefore the Court

should, upon principles of law, morality and justice

have applied the above maxim "Falsus in uno, falsus

in omnibus," and disregarded his testimony in its

entirety.

1. The Court erred in not excluding from its con-

sideration the statements, declarations and admis-

sions made either by Charles Lay or (leo. W. Leiuh-

ton and testified to by T. A. Burdick, J. E. Morris,

James Mackey, Frank C. Lewis, as shown ])y their re-
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spective depositions. Also all such stateuieiits,

declarations and admissions contained in t'le testi-

mony of M. W. Sliaw and Daniel Davies, as to work

being done by the Whalen Con. M. Co. on the mines

in the year 1904. Also all hearsay evidence con-

tained in the testimony of each of said witnesses, also

all irrelevant, immaterial and incompetent testimony

therein contained u]3on the grounds,

1st. That defendants have failed to pro^'e any au-

thority by said corporation to said Lay or Leighton

so to do, and

2d. That such statements, declarations and admis-

sions cannot in any manner prejudice the rights of

complainant. A motion to such eifect was made in

writing by complainant at the close of trial and before

argument and which was ]>y the Court in its opinion

practicalh^ denied.

m. The Court erred in not finding that the re-

spondent Davies, after obtaining his judgment and

prior to the locations made by complainant, did not

do, or cause to be done, or attempt to do, as annual

work or otherwise, any work on said mines or citlier

of them to preserve his rights or the rights of the

Whalen Con. M. Company.

HENRY K. MITCHELL,
Complainant 's Solici L or.

[Endorsed] : Xo. 811. In the Circuit Court of

the United States, Kinth Circuit, State of Kc'N'ada.

Assignment of Errors. Sydney I. Wailes, Com-

plainant, vs. Daniel Davies and Wm. H. Sweene}',

SherifL Defendant^. Fil-d .lannary 13, 1908. T. J.

Edwards, Clerk.
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In the Cireuit Court of the United States, Ninth

Circuit, State of Nevada.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WM. H. SWEENEY,
Defendants.

Order Allowing Appeal, etc.

Upon motion of complainant's solicitor and on

filing petition of said complainant for an order

allowing an appeal together with an assignment of

errors, it is ordered that an appeal be, and is hereb}^

allowed to the United States Circuit Court of Ap-

peals for the Ninth Circuit, from the final decree

and order filed and entered herein Dec. 23, 1907,

dissolving the injunction theretofore issued in this

case pendente lite against said defendant herein, and

for the costs of said defendants in said action, and

that a certified transcript of the testimony, exhibits,

stipulations and all proceedings herein be forthwith

transmitted to said United States Circuit Court of

Appeals. It is further ordered that the bond on

appeal be fixed at the sum of five hundred dollars,

the same to act as a supersedeas bond, and also as

a bond for costs and damages on appeal, and that

upon the filing of said bond with the clerk of this

Court that all further proceedings in this Court be,

and thcY arc hcre]>y, suspended and stayed until the
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determination of said appeal in said Cir«'uit Court

of Appeals.

Jauy. 13, 1908.

E. S. FARKIXGTON,
Judo'e.

[Endorsed] : No. 811. In the Circuit Court of

the United States, Ninth Circuit, State of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies

and Wm. H. Sweeney, Defendants. Order Crantin^j^

Appeal and Fixing Amount of Bond. Filed Jan-

uary 13, 1908. T. J. Edwards, Clerk.

lit the Circuit Court of the United States, Xiiifh

Circuit, State of Nevada.

SYDNEY I. WAILE8,
Complainant,

vs.

DANIEL DAVIES and WlsL H. SWEENEY,
Defendants.

Bond on Appeal and Bupersedsas Bond.

Know all men by these presents that we, Sydii(\\'

I. Wailes, as principal, and tlie National Surety

Company, New York, N. Y., as snretiV:?.s*, are held

and firmly bound unto Daniel Davies and Wi'^ H.

Sweenc}' in the full sum of fi^'o hundred dolbi-s to

be jiaid to said Daniel Da vies and Wm. H. Sw r-ney,

/.'Ab' heirs and assigns, to v/hicli payment w/ili and

truly to be made, we bind ourselves, our heirs,

executors and administrators jjintly and severally

firmly hy these j^rcscnts. Sealed with our seals and

dated this 11th d^iy vl January, A. D. 1908.
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Whereas, at a Circuit Court of the United States

for the Ninth Circuit, District of Nevada, in a suit

wherein Sydney I. Wailes is complainant and Daniel

Davies and Wm. H. Sweeney are defendants, an

order and decree was entered against the said Syd-

ney I. Wailes, complainant, and the said Sydnej^ I.

Wailes having obtained from said court an order

allowing him to appeal to reverse the said order and

decree, and a citation directed to the said Daniel

Davies and Wm. H. Sweeney citing and admonish-

ing III in to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at San Francisco, California, is about to be issued:

Now, therefore, the condition of the above obliga-

tion is such that if the said Sydney I. Wailes shall

prosecute his appeal to effect and answer all damages

and costs that may be awarded against him if he fail

to make his plea good, then the above obligation

to be void; otherwise to remain in full force and

effect.

SYDNEY I. VrxaLES,

By HENRY K. MITCHELL, Agent.

NATIONAL SURETY COMPANY,
New York, N. Y.

[Corporate Seal]

By T. R. HOFER. Attorney in Fact.

Tlie foregoing Ijoud is hereby appro^x-d.

E. S. FARRINGTON,
Judge.

[Endorsed] : No. 814. In the Circuit Court of

the United States, Ninth Circuit, State of Nevada.

Bond on Appeal and Super!=^edeas l>"nn. Filed Jan-
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uaiy 15, 1908. T. J. Edwards, Clerk. Sydney I.

Wailes, Complainant, vs. Daniel Davies and Wni. H.

Sweenev, Defendants.

In the Cireiiif Court of the United States, Xinth,

Civruit, Distriet of Nevada.

SYDNEY I. AVAILES,
Complainant,

vs.

DANIEL DAVIES et al.,

i.1:;^ Bespoudents.

Petition and Order for Transmission of Original

Exhibits to Circuit Court of Appeals.

Your petitioner, Sydney I. Wailes, complainant

above named, respectfully shows unto your Honor

that in the taking of depositions preparatory to the

trial of this cause the complainant introduced in

evidence before the commissioner a book showing

the several meetings and business transacted thereat

by the stockholders and directors of the Whalen

Con. CojDper M. Co., a corporation, which is marked

Complainant's Exhibit No. 1; and that defendants

introduced in evidence the certificate of stock books

of said AVlialen Con. Copper M. Co., marked De-

fendants' Exhibits Nos. 2, 3, 4, and 5. That said

books are quite volmnisous and contain much matter

which is not material or relevant to the issues in this

case and matter which is material and relevant

herein, and which books might be necessary to the

hearing on the appeal about to be perfected herein,

for inspectiou and examination. Your petitioner
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therefore prays that au order may be made directing

the clerk of this court to transmit with the transcript

herein to the clerk of the Circuit Court of Appeals

at San Francisco the original books marked ex-

hibits.

Jany. 15th, 1908.

SYDNEY I. WxVILES,
By HENRY K. MITCHELL, His Solicitor.

L^lJon reading the foregoing petition it is deemed

by me, i^residing Circuit Judge of the above-named

court, to be necessary and proper, and it is my
opinion that the original Iwoks (exhibits above

named), be transmitted by the clerk of this court

by safe transit to the clerk of the said Circuit Court

of Appeals in and for the Ninth Circuit, at San

Francisco, and that said books sliall. upon the ter-

mination of this case in said Cii'cuit Court of Ap-

l^eals, be returned to the clerk of this court.

Dated January 16, 1908.

E. S. FAREINGTON,
^ Judge.

[Endorsed] : No. 814. In the Circuit Court of

the Laiited States, Ninth Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies

et al., Respondents. Petition and Order to Transmit

Original Books. Filed January- 16, 190?;:. ^r. J.

EdAvards, Clerk.
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Minutes of Court, September 5th, 1905.

SYDNEY I. WAILES
vs. '

.

, ' ... i

DANIEL DAVIES et al.

Order Continuing Eestraining Order in Force.

* * * It is further ordered, on motion and by

consent of counsel, Mr. Henry K. Mitchell, appearing

for complainant, Mr. Alfred Chartz, for the respond-

ents, that the restraining order heretofore issued in

this cause stand and continue in full force and effect

luitil the further order of this Court.

Defendant's Exhibit No. 12.

Thomas C. Stephens, Pres.

Chas. Lay, Secretary. Josej^h Siegel, Treasurer.

William Whalen, Vice-Pres. and Gen'l Mgr.

THE AVHALEN CONSOLIDATED COPPER
MINING CO.

Room 509, Great Northern Building.

Chicago, June 17th, 1898.

Mr. Wm. Whalen, 603 Grecit Northern Bldg. City.

Dear Sir : The President has called a special meet-

ing of the Whalen Consolidated Copper Mining Com-

pany at the company's office tomorrow (Saturday)

June 18th at 2 o'clock which you are respectfully

requested to attend.

I have the honor to be.

Very respectfully,

CHAS. LAY,
Secy.
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[Endorsed] : U. S. Circuit Court, District of

Nevada. S. I. Wailes vs. Daniel Davies ct al. De-

fendants' Exhibit No. 12. John Eitchie, [Seal] No-

tary Public, Cook County, 111. No. 81-1. Filed

Jime 30, 1906. T. J. EdAvards, Clerk U. S. Circuit

Court, District of Nevada.

Defendants' Exhibit No. 14.

AFFIDAVIT. PEINCE OF WALES.
PROOF OF LABOE.

State of Nevada,

County of Eureka,—ss.

Andrew F. Stinson, being first duly sworn, on oath

deposes and says that at least one hundred dollars

was expended, and one hundred dollars worth of

labor or improvements were made or performed, up-

on the Prince of Wales mining claim, situated in the

Antelope Mining District, County of Eureka and

State of Nevada, during the year ending December

thirty-first, 1902, and within sixty days prior to the

date of this affidavit ; that said improvements made

and labor performed ui)on said mining claim con-

sisted of cleaning out vraste in the workings thereof;

excavatinc;; in a southerlv direction in the northerlv

v:orkings ; and excavating in a northerly direction on

the 100 foot level in the main workings ; that such

expenditure was made by and at the expense of the

Whalen Consolidated Copper Mining Company, the

owner of said claim, for the purpose of holding said

claim : that such work was done under mj.^ super-
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vision, at a direction of said Wlialen Consolidated

Copper Mining Company.

ANDREW F. STINSON.

Subscribed and sworn to before me the 31st day of

December, 1902.

[Seal] H. F. GOLDING,
Notary Public in and for tlie County of Eureka and

State of Nevada.

Recorded at the request of Chas. Lay, Dec. 31st, A.

D. 1902, at 35 mins. past 3 P. M.

WM. SPINNER,
Recorder.

State of Nevada,

County of Eureka,—ss.

I, Yv^m. Spinner, County Recorder and ex-ofricio

Auditor and Mining Recorder, in and for said

County, do liereb}^ certify that the above and forego-

ing is a correct and true cop}^ of the original matter

thereof, which now remains in my office at Eureka,

County and State aforesaid. Recorded in Book

"B" Outside Mines, page 95.

In testimony whereof I have hereunto set m,y

hand and affixed my Official Seal, at office in the

Town of Eureka, this 25 day of :\ray, A. D. 1906.

[Seal] AYM. SPINNER,
Comity Recorder

[Endorsed] : No. 814. U. S. Circuit Court, Dist.

of Ne^'ada. Yfailes vs. Davies et al. Affidavit of

Annual Y^ork for 1902. Defts. Exhibit No. 14.

Filed April 26, 1907. T. J. Edwards, Clerk.
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Defendants' Exhibit No. 13.

AFFIDAVIT. '

'IRVING '

'

PROOF OF LABOR.

State of Nevada,

County of Eureka.

George W. Loightou, being first duly sworn, de-

poses and says that least one hundred dollars was ex-

pended and one hundred dollars worth of labor or

improvements were made or performed upon the

Irving Mining Claim situated in the Antelope Min-

ing District County of Eureka and State of Nevada

during the year ending December thirty-first, 1903,

and prior to the date this affidavit that said im-

provements made and labor performed upon said

mining claim consists of a Cabin ])een built and used

as an office and a cook house and well sunk and a

Cellar built that such expenditu/e w^as made by and

at expense of Charles Lay a stock-holder of the

Whalen Consolidated Copper Mining Company for

the purpose of holding said claim the total amount

expended in the year 1903 was the sum of $7,500 on

the II claims owned by the Whalen Consolidated

Copper Mining Compan3\

GEO. WM. LEIGHTON.
Recorded at the request of G. W. Leighton Dec.

30th A. D. 1903, at 15 mins. past 7. P. M.

WM. SPINNER,
Recorder.
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State of Nevada,

County of Eureka,—ss.

I, Win. Spinner, Coiuit}^ Reeorder and ex-offieio

Auditor and Mining Eecorder, in and for said

county, do hereby certify that the above and forego-

ing is a correct and true cop}^ of the original matter

thereof, which now remains in my oliice at Eureka,

County and State aforesaid. Recorded in Book

"B" of Outside Mines, page 132.

In testimony whereof, I liave hereunto set my
hand and 'affixed my ofticial seal, at office in the town

of Eureka, this 8th day of May, A. D. 1906.

[Seal] WM. SPINNER,
County Recorder.

[Endorsed] : No. 814. IT. S. Cir. Court, Dist. of

Nevada. Wailes vs. Davies et al. Affidavit of

Annual AYork for 1903. Defts. Exhibit No. 13.

Filed April 26, 1907. T. J. Edwards, Clerk.

Defendants' Exhibit No. 15.

NOTICE.

.Issessnient & Amdt.

Currant Bun.

State of Nevada,

County of Eureka.

Of Amendment on the Currant Bun mine is hereby

given that the undersigned Geo. Wm. Leighton is a

lawful citizen of the United States having complied
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with the requirements of the revised statutes of the

United States under tlie regulations described by law

and in accordance with local customs and rules of

miners, have located on this lode or vein of mineral-

bearing quartz or copper, all dips & spurs and angles

with all mineral-bearing deposits contained there-

in and all water and water privileges thereon or ap-

purtenant thereon, situated on the Sulphur range in

Antelope Mining District, county of Eureka, state

of Nevada, and more particularly described as fol-

lows—to wit, this claim is joining on the east side

line of what is known as the Prince of Wales and

Amazon mining claim the property of the Whalen

Consolidated Copper Mining Company and on the

south end line of the Alexandra mine—j^ost No. 1 be-

ing the N. W. corner post, thence running southerly

750 feet to the side center line post, thence 750 feet to

the S. W. corner post, thence 600 ft. to the S. E. cor-

ner post, thence 750 ft. to the E. center line post,

thence 600 feet to the west center line post, thence

750 ft. to the N. E. corner post, thence 600 ft. to N.

W. corner post, the starting post No. 1. The assess-

ment work for 1903 a shaft as been sunk 10 ft. deep

and 41/0 by 5 ft. wide, this work is done about 100 ft.

from the north end line. Sworn to by Geo. Wm.
Leighton. Recorded at the request of G. W. Leigh-

ton. Dec. 30, 1903, at 15 min. past 7 P. M. Wm.
Spinner, Recorder.

State of Nevada,

Count}^ of Eureka,—ss.

I, Wm. Spinner, county recorder and ex-officio

Auditor and Alining recorder in and for said county,
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do hereby c^ertify that the above and foregoing is a

correct and true copy of the original matter thereof,

which now remains in my office at Eureka, county of

Eureka and state of Nevada, recorded in Book "B"
jjage 130. In Testimony Whereof, I have hereunto

set my hand and affixed my official seal at office in the

town of Eureka, this 25 day of May, A. D. 1906.

[Seal] WM. SPINNER,
Count}^ Recorder.

[Endorsed] : No. 814. U. S. Cir. Court, Dist. of

Nevada. A¥ailes vs. Davies et al. Notice of Loca-

tion. Defts. Exhibit No. 15. Filed April 26, 1907,

T. J. Edwards, Clerk.

Plaintiff's Exhibit No. 1.

AFFIDAVIT OF M. W. SHAAV.

State of Nevada,

County of Eureka,—ss.

M. W. Shaw being duly sworn deposes and says

that his age is 42 years ; that since May, 1904, he has

been a resident of Camp "Irving" which adjoins the

Mines formerly belonging to the Whalen Consoli-

dated Copper Mining Compan}^, and known by the

following names, The Prince of Wales, the Copper

Glance, the Amazon, the Blue Jay, the Copper Bolt,

the St. Denis, the Black Bird, the Jeiferson, the Cop-

per King, the Daisj^, the Copper Nut. That he is a

wdiite male citizen of the United States, that he is

well acquainted w^itli the several claims named alcove

having lived within a mile and a half of each of them

for more than eight months, and he knows well their
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boundaries and he knows that from May, 1904, to

Dec. 31, 1904, there was no work done on either of

the said claims named a]:)0^'e by the "Whalen Consoli-

dated Mining Company or am^ agent or stockholder

for the same and such vrork would not have been

done in tlie time without liis knowledge.

M. W. SHAW.
AVitness: OLNEY LEIGHTOX.

Subscribed and sworn to before me this seven-

teenth (17) day of February, A. D. 1905.

[Seal] H. F. GOLDING,
Notary Public in and for Eureka County, State of

Xevada.

Recorded at the request of S. I. Wailes, Feby. 17,

A. D. 1905, at 15 minutes past 2 P. M.

WM. SPINNEI?,

Recorder.

Recorded in Book C of Miscellaneous Records at

page 165, Eureka County Records.

State of Nevada,

County of Eureka,—ss.

I, Wm. Spinner, County Recorder and ex-officio

Auditor and Mining Recorder, in and for said county,

do hereby certify that the above and foregoing is a

correct and true copy of the original matter thereof,

which now remains in my olBce at Eureka, county and

State aforesaid. Recorded in Book C of Mis-

cellaneous, page 165.
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111 testimony Avliereof , I have hereunto set my hand

and affixed my official seal, at office in the town of

Eureka, this 9th day of February, A. D. 1906.

[Seal] ' WM. SPINNER,
County Recorder.

[Endorsed] : No. 814. U. 8. Circuit Court, Dis-

trict of Nevada. Wailes vs. Davies et al. Affidavit

of M. W. Shaw. Plif 's Exhil)it No. 1. Filed April

26, 1907. T. J. Edwards, Clerk.

In the Circuit Court of the United States in and foi^

the Ninth Circuit, Dinirict of Nevada.

IN EQUITY.

SYDNEY I. WAILES,
Complainant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE-
NEY, Slieriff of Eureka County, State of

Nevada,

Defendants.

Stipulation Relative to Depositions,

It appearing to our satisfaction that the stipulation

heretofore entered into by us relating to the taking

of depositions in the above cause before the county

clerk of Cook County, Illinois, cannot be executed

by him, and being desirous of having such depositions

taken at an early date, we did by telegram on the 8th

day of February, 1906, authorize and empower our

respective attorneys at Chicago, to wit, W. M. Flook

for complainant, and Roger L. Foote for defendants.
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to select a notary public in and for said comity of

Cook, before whom said depositions might be taken,

as fulh^ to all intents and purposes as though such

notary public had been originally named in the stipu-

lation heretofore made by and between us for the

taking of such depositions.

Mow, therefore we do hereby stipulate that au}^ and

all depositions taken before the person selected by

said Flook and Foote shall be as valid and used on the

trial of this cause, subject to all the terms and condi-

tions named in our original stipulations as though

such notary public had been named therein in the

place and stead of the county clerk of Cook County.

Eureka, Feb. 8, 1906.

HENRY H. MITCHELL,
Complainant's Atty.

ALFRED CHARTZ,
Attorney for Defendants.

[Endorsed] : No. 81L In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Sydney I. Wailes, Complainant, vs. Daniel Davies

et al., Defendants. Stipulation. Filed February

12th, 1906. T. J. Edwards, Clerk.

Citation on Appeal (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to

Daniel Davies and William H. Sween}^, Sheriff

of the County of Eureka, State of Nevada, Greet-
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You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of San

Francisco, State of California, within thirty days

from the date hereof, pursuant to an order allo^Ying

an appeal now of record in the clerk's office of the

United States Circuit Court, Ninth Circuit, District

of Nevada, wherein S^'dney I. Wailes is apx)ellant,

and you are appellees, to show cause, if any there be,

^vliy the decree rendered against the said ai^pellant,

as in the said order allowing apj)eal mentioned,

should not Ije corrected, and why speedy justice

should not be done to the parties in that behalf.

Witness the Honorable E. S. FARRINGTON,
Presiding Judge of the Circuit Court of the United

States, Ninth Circuit, District of Nevada, this 13th

day of January, 1908.

[Seal] E. S. FARRINGTON,
Judge.

Due service of the within citation admitted this

1-lth day of January, 1908.

ALFRED CHARTZ,
Solicitor for Appellees.

[Endorsed]: No. 814. U. S. Circuit Court, Dis-

trict of Nevada. Syduc}^ I. Wailes vs. Daniel

Davies et al. Citation. Filed January 13, 1908.

T. J= Edwards, Clerk.
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In the United States Ciretdt Court of Appeals for the

Ninth Circidt.

On Appeal from the Circuit Court of the United

States, Ninth Circuit, District of Nevada.

SYDNEY I. WAILES,
Appellant,

vs.

DANIEL DAVIES et al..

Appellees.

Order Granting Additional Time to File Record on

Appeal.

Good cause appearing therefor, it is ordered that

twent}^ days' additional time are hereby granted

\Yithin which to complete and file the record on ap-

peal in the above cause—the original citation having

been issued on the 13th day of January, 1908.

WM. W. MOEROW,
United States Circuit Judge, Ninth Circuit.

Dated, San Francisco, California, February 7,

1908.

[Endorsed] : United States Circuit Court of xVp-

peals for the Ninth Circuit. Sydney I. Wailes, Ap-

pellant, vs. Daniel Da^ies et al, xVppcUces. Order

Extending Time to File Record on Appeal. Filed

February S, IDOS. T. J. Ed^^a^ds, Clerk U. S. Cir-

cuit Court, Dist. of Nevada.
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In the Circuit Court of the United States^ Ninth

Circuit, District of Nevada.

SYDNEY I. WAILES,
Complainaut,

vs.

DANIEL DAVIES et al.,

Defendants.

Clerk's Certificate to Transcript of Record.

I, T. J. Edwards, Clerk of the Circuit Court of tlic

United States, Ninth Circuit, District of Nevada, do

hereby certify- that the foregoing 276 typewi-itten

pages, numbered from 1 to 276, ])oth inclusive, are a

true copy of the record, opinions of the Coui't, as-

signment of errors and of all proceedings in tlic cause

therein entitled.

I further certify that the cost of this record is

$193.40, and that the same has been paid by tlie

solicitor for complainant.

In witness whereof, I liaA'e hcrc'unto set my hand

and affixed the seal of said Circrdt Court, at Carson

City, Nevada, this 28th day of j'ebruary, 1908.

[Seal] T. J. EDWARDS,
Clerk.

[Endorsed] : No. loTl'. United States Circuit

Court of Appeals for the Ninth Circuit, Sydney I-.

Wailes, Appellant, vs. Daniel Da vies and William. II,

Sweeney^ Sheriff of the Count} of Eureka, State of
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Xevada, Appellees. Trauscript of Record. Upon
xippeal from the United States Circuit Conrt for the
District of Xevada.

Filed March 3, 1908.

F. D. MOXCKTOX,
Clerk.
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IN THE

United States Circuit Court of Appeals.

FOR THE NINTH CIRCUIT.

SYDNEY I. WAILES,
Appellant,

vs.

DANIEL DAVIES and WILLIAM H. SWEE- ^
"^- ^'^"'•

NEY, Sheriff of the County of Eureka,

State of Nevada,
Appellees.

BRIEF AND ARGUMENT OF APPELLANT.

Statement oe the Case.

May it please the Court :

A very brief statement of the case will suffice to pre-

sent the questions arising on this appeal.

Appellant Wailes was complainant below. He brought

his bill in equity to quiet title to a group of mining claims,

which he had relocated on January 1, 1905.

There were eleven claims involved in the suit. For



the purpose of convenience we give here the okl name and

the new name of each of the claims

:

Old Name.

Amazon.

Prince of Wales.

Copper Glance.

Jefferson.

Coj)per King.

Copper Bolt.

Copper Nut.

Daisy.

St. Dennis.

Bluejaj'.

Blackbird.

New Name.

Sydney.

Victoria.

Eobert.

Lee.

Warren.

RajTQond.

Brenan.

Morris.

Ritner.

Nil Desperandnm.

Daniel.

In this litigation these claims have been referred to un-

der their old titles and therefore the old names will be

adhered to in the following argument.

These claims had been for several years the property

of the Whalen Consolidated Cojiper Mining Company,

an Illinois corporation.

On December 29, 1904, Davies, the defendant below and

appellee here, recovered a judgment against the Whalen

Company for the sum of $1,792.77. Execution was is-

sued on the 30th day of December, 1904, and was levied

upon the 31st day of December, 1904.

Wailes relocated the claims upon the first day of Janu-

ary, 1905. On the 18th of February, 1905, the defendant



Sweeney, Sheriff of Eureka Coimtj', Nevada, sold tlie

eleven claims at public auction to Daniel Davies and the

Sheriff's certificate of sale was issued to him.

It is the cont-ention of Mr. Wailes that the assessment

work was not done on the claims for the years 1904, and

that i\\ej were therefore subject to relocation on Janu-

ary 1, 1905.

The court made no findings in the decree (Trans., 374).

In the opinion, however, he concludes that the assessment

work was not done on the following claims : Copper

Glance, Copper Nut, Daisy, St. Dennis, Bluejay, Black-

bird, Jefferson and Copper Bolt (Trans., 355) ; and in

his opinion (Trans., 357) he finds the work was done on

the Prince of Wales, Copper Nut and Amazon. It will

be noted that, as to the Copper Nut, the court has con-

cluded both that the work had been done and had not

been done in the year 1904. It will also be noted that he

omits the Copper King from his conclusions. From the

context of the opinion and from the fact that the Copper

Nut was, along with the Amazon and Prince of Wales,

the most valuable property, it is apparent that the

court intended to conclude that the annual labor for 1904

was done upon the Copper Nut and was not done upon

the Copper King.

Upon the three claims Prince of Wales, Amazon and

Copper Nut, the court concludes that the work was done

by Colonel Charles Lay, who was a stockholder of the

Whalen Company, and he further concludes that, ah



thougli the corporation did not authorize him to do the

work or did not pay him for doing it, and although the

corporation is not asking to have the benefit of the work,

yet the work inured to the benefit of the corporation and

therefore to the benefit of Davies, who levied his execu-

tion upon December 31, 1904. The uncontradicted tes-

timony was that the only work done in the year 1904 was

the extraction of ore by Colonel Lay. The uncontradicted

testimony was that this work, from the manner in which

it was done, was harmful to the claims.

As to the eight claims, upon which the court concludes

the work was not done in 1904, relief was also denied to

the complainant for the reason, as the court concluded,

that he did not come into equity with clean hands. The

uncleanliness of his hands arose from the fact that, in

relocating the claims, he was merely acting for Colonel

Lay and that Colonel Lay's purpose in relocating the

claims was to defeat the judgment of Mr. Davies. This

the court held was a fraudulent conveyance in hindrance

of creditors.

Questions Involved.

From the decree dismissing the bill the complainant

Wailes prayed and perfected this appeal, and now asks

that a decree be entered reversing the decree of the Cir-

cuit Court and awarding to him the relief prayed for in

his bill.

The questions involved are as follows:

1. Was the work done upon the Prince of Wales and
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those claims withiu Section 2324 of the Revised Stat-

utes?

2. Was any work whatever performed upon the Ama-

zon?

3. Does labor performed upon a claim by a stock-

liolder, at his own expense and without any intention that

it shall be assessment work, inure to the benefit of a

judgment creditor or the coi*poration when the corpora-

lion itself did not authorize the work to be done and does

not claim the benefit of it?

4. Was there an abandonment?

5. If a stockholder, who is not authorized or paid to

do the assessment work for a coriDoration, fails to do the

assessment work for a year, does the subsequent reloca-

tion l)y him of the claim amount to a fraudulent convey-

ance when he knows that there is a claim against the

corporation?

Errors Relied Upon.

As is above stated, the court dismissed the bill with-

out making any findings in his decree. Therefore, the

only error that we can very well specify is assignment

"A" (Trans,, 377), which is as follows:

"The said Circuit Court erred in dismissing the

said bill of complaint and dissolving the injunction

theretofore issued therein and entering a final de-

cree in favor of respondents and against the com-

plainant for the costs of this suit."
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ARGUMENT.

THE WORK DONE ON THE PRINCE OF WALES AND COPPER NUT

WAS NOT ASSESSMENT WORK.

The work done upon the Prince of Wales and Copper

Nut claims was not of such a character as to comply with

the provisions of Sec. 2324, E. S. of the U. S., determin-

ing the amount and quality of annual labor necessary to

prevent a forfeiture.

Sec. 2324 R. S. is in part as follows

:

"On eacli claim located after the tenth day of

May, eighteen hundren and seventy-two, and until

a patent has been issued therefor, not less than one

hundred dollars' worth of labor shall be performed

or improvements made during each year."

Now, before considering the specific work done on the

three claims in question, it is requisite to clearness and

brevity that we at once accept the definition of the phrase

''labor or improvements" as given by the highest court

in the land, and elsewhere adopted by both courts and

text-writers. Having such a definition as a measure, it

only remains to be determined whether the character of

the work comes up to the statutory requirements.

In Smelting Co. v. Kemp, 104 U. S., 655, the Supreme
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Court, speaking tlirough Mr. Justice Field, used the fol-

lowing language

:

^' Labor and improvements within the meaning of

the statute are deemed to have been had on a mining

claim, whether it consists of one location or several,

when the labor is performed, or the improvements

are made for its development; that is to facilitate

the extraction of the metals it may contain."

In Jaclison v. Bohy, 109 U. S., p. 444, the above para-

graph is cited, and quoted with approval.

In O'Reilly v. Campbell, 116 U. S., p. 422, the court

says:

''It is a rule among miners on the public lands,

so often brought to our attention and so often de-

clared that we may speak of it as part of our judi-

cial knowledge, that discovery and appropriation

are the source of title to mining claims, and that de-

velopment by working is the condition of their con-

tinued possession. Citing Jackson v. Rohy, U. S.,

p. 444 (109)."

In Booh V, Justice Mining Co., 58 Fed., 117, Judge Haw-

ley held that

''labor and improvements within the meaning of the

statute, are deemed to be done on a mining claim or

lode, whether it consists of one location, or several

locations owned by the same party and contiguous

to each other, when the labor is performed, or im-

provements made for the purpose of working, pros-

pecting and developing the ground embraced in the

location or locations."
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In the case of Bishop v. Baisley, 41 Pac, 941, the Su-

preme Court of Oregon said

:

"as to the nature of the labor or improvements, the

statute would seem to require that the labor be per-

formed or the improvements made for the develop-

ment of the claim ; that is to facilitate the extraction

of the metals it may contain,"

and in holding that picking rock from the walls of a

shaft, breaking it out, assaying it, etc., was not the neces-

sary annual labor, because of its character the court

said further

"such labor does not add to the value of the claim,

nor does it tend to development of the mine. '

'

In Poiver et al. v. Sla, et al., 61 Pac, 471, the Supreme

Court of Montana approved Smelting Co. v. Kemp, 104

U. S., 636, and held

"The outlay is to be regarded as made upon the

claim within the meaning of the statute, whenever it

is made for the development of the claim and to

facilitate the extraction of the minerals it may con-

tain."

Basing his text upou the above cases, and others, Mr.

Lindley in paragraph 629 of Vol. II, 2nd edition of his

work on Mines says

:

"The object of the law requiring annual work is

that the holder of a mining claim shall give sub-

stantial evidence of his good faith. * * * if work

is actually done within the limits of the claim in good

faith for the purpose of developing it, strict compli-

ance with the requisite of the statute is established,

and a court will not attempt to substitute its own
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judgment as to the wisdom and expediency of the

method, emploj^ed for developing the mine in place

of that of the owner.

Commissioner Williamson in a communication to

the surveyor-general of Colorado, thus reflected the

views of the land department: 'All improvements

made upon a mining claim having a direct relation

to the development thereof may be taken into con-

sideration, etc'

Labor and improvements within the meaning of

the statute are deemed to be done on a mining claim

or lode, when the labor is performed or improve-

ments made for the purpose of working, prospect-

ing and developing the ground embraced in the loca-

tion, or for the purpose of facilitating the extraction

of the mineral it may contain."

Mr. Snyder, in his work on Mines, Vol. I, paragraph

485, and relying upon the same authorities as Mr. Lind-

ley, discusses the proposition in these words:

''The question as to what would be accepted as

comi^liance with the statute upon the question of an-

nual labor or assessment work is one which has re-

ceived considerable attention by the courts. * * *

The test usually applied here as in the case of ivork

done outside a claim for its benefit is ivhether it is

such as ivill in fact amount to an improvement upon

the claim and as such is calculated to develop it."

(Our italics.)

And on page 464, paragraph 492, Vol. I, in speaking of

the value of labor and improvements, the learned author

says

:

"In this, as in determining the sufficiency of the
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labor and improvements tlie important question to

be decided is wbether or not the work done tends to

develop the claim, and is reasonably worth the

amount claimed for it."

Barringer and Adams—The law of Mines and ^[ining

in the Vnited States, on page 265, say:

"Work done for the purpose of discovering min-

erals, no matter what the particular form or char-

acter of the deposit which is the object of the search,

is within the spirit of the statute. The law makes

no distinction whatever between lode and placer

claims as regards the annual work necessary to the

13reservation of the claim to the locator thereof.

* * * The work may be of any character if it be

in good faith intended for the development of the

claim."

Morrison in the 12th Edition of his work on ]\Iining

Eights, p. 99, has the following statement:

"Development is the condition upon which the gov-

ernment allows the miner to hold his possessory

right and afterwards perfect it by patent."

In Vol. 27, "Cyc," p. 590, the following is said as to

amount, character, and sufficiency of annual work re-

quired :

"It is clear under the statute that upon each claim

located since May 10th, 1872, there must be placed

one hundred dollars' worth of labor or imjorove-

ments for each year. The labor which must be done,

or improvements placed upon the claim must be of

such a character as will tend to develop the claim

and facilitate the extraction of the metals there-

from. '

'
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In 20 Am. and Eng., p. 737, it is said

:

"Labor or improvements to be credited as sucii

must actually promote or directly tend to promote

the extraction of minercd from the land, or fonrard

or facditate the development of the claim as a mine

or mining claim, or be necessary for its care or the

protection of the mining works thereon^ and this is

true whether the work is done irithin a claim, or

group of claims, or outside of the boundaries of the

claim or group of claims." (Italics ours.)

Let us now examine the character of the work as sworn

to, and let us begin with the testimony given in favor of

appellee's contention that assessment work to the value

of $100 was done, on the Prince of Wales and Copper

Nut.

Mr. T. A. Burdick on p. 241 testified as to the amount

of ore shipped; and as to Lay's purpose in mining and

shipping the ore. He testifies to an admission by Lay,

viz.: "he wanted to get a good return and it was shipped

to Salt Lake, thinking they could get a better return so

they could sell stock in the East."

James Mackey on p. 253 of the transciipt of record

deposes that on his arrival at the mines he found eight

or nine already at work. He himself began work by tak-

ing out some ore from the CojDper Nut to be shipped

away. He then worked three weeks on the Prince of

Wales claim, and then five or six days on a new shaft

upon the Prince of WaJes. Asked whether he helped to

sort and sack any ore he said that he did, on the first
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occasion the amount being from 15 to 20 tons, and on the

second occasion 8 to 10 tons. Into further details as to

the character of his work, he did not go, and we are left

in the dark as to what he was doing during the three

weeks while working on the Prince of Wales.

Frank C. Lewis on page 263 of the transcript of record

deposes that there was $100 worth of work done on the

Prince of Wales in cleaning out waste and taking out ore

;

and upon the Copper Nut work of approximately the

same amount and of precisely the same character was

done. As to the ore shipped away he deposes that it was

shipped from the Prince of Wales and the Copper Xut.

Mr. M. W. Shaw testified that a hundred dollars' worth

of work was done on each of the two claims, the Prince

of Wales, and the Amazon, and that the character of the

work was hoisting waste, and taking out ore. On the

Copper Xut he says that a hundred dollars' worth of

work was done, but of what character he did not say.

Testifying as to the amount of the ore shipped he says

that twenty-four tons were shipped at one time, and

nine at another, none of which ore came from the Ama-

zon, but some of it from the Prince of Wales, and the

Copper Nut.

Mr. George William Leighton, p. 125, on behalf of the

original complainant, now appellant after qualifying him-

self as an experienced miner, deposed that the work done

on the Prince of Wales was blasting out ore, and that af-

ter the ore was blasted out, the mine was in a worse con-
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dition than before. The only purpose of doing the work

was to get ore to be shipped away by Colonel Lay.

When asked why the mine was in a worse condition, he

said:

''Well, simply because where there was a bunch

of ore they blasted it out, and put no stopes in, and

it left it dangerous. They only did it a little ways

in where there was a bunch of ore. If it had been

done to develop the mine, they would have had to

stope it because it left it in danger of falling down."

Mr. Charles Lay, p. 217, testified that ore was taken

out of the Prince of Wales, and from the Copper Nut for

the purpose of shipment. That he intended if possible

to reimburse himself for past expenditures in connection

with the claims.

The above is the sum and substance of all the testi-

mony given on both sides on the question of assessment

work. If such a showing is a sufficient proof that as-

sessment work has been done, then we sul)mit that botli

judges and text-writers have long been wandering in

darkness.

When Mr. Justice Miller, one of the ablest judges that

ever sat as a member of the Supreme Court of the Uni-

ted States, enunciated the doctrine that the purpose of

the statute, Sec. 2324 E. S. of the U. S., was ''to re-

quire every person who asserted an exclusive right to

his discovery or claim, to expend something of labor or

value on it as evidence of his good faith, and to show
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that he was not acting on the prineiple of the dog in

the manger," Chambers v. Hanigton, 111 U. S., 353, he

probably wonld not have considered as within either its

spirit or terms, labor expended by a third party, in get-

ting ont ore to reimburse himself for past expenses,

which left the mine in a worse condition. Xot as be-

fore stated, that the court will determine judicially as to

the wisdom and expediency of the work done, if it be

done in good faith. Good faith, hovrever, there must

be as manifested by an attempt to develop the mine.

How can a man who starts in with the jmrpose of simply

repaying himself, without a single thought as

to the future condition of the mine, put him-

self either within the letter or spirit of the

above interpretation of the statute. Does his

work not range him alongside of Mr. Bishop in the

Bishop V. Baisley case, supra, whose labor did "not add

to the value of the claim, nor tend to the development of

the mine"? Certainly any construction which deter-

mines that work done by a volunteer, for the purpose

of getting ore in order either to bolster up a prospectus,

or to sell the ore and pocket the proceeds, and done

without an eye to development, and as a matter of fact

doing great damage, must entirely negative the entire

line of reported decisions bearing on tlie precise point

in issue. Under a state of facts where the quality of

work done is of vital importance, not a single witness

for the defense testifies as to the tendeucy of the work

to improve the mine.
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If tlie Inirden of proof to p^o^'o a forefeiture rested

originally ^^tli complainant, certainly the testimony of

G. AV. Leigliton alone, and in the absence of contra-

dictory testimony made a prima facie case and it was

error under the evidence to rule that assessment work

had been done. How was the court justified in stating:

^'Tlie objection that extracting ore is not devel-

opment work is entirely immaterial. * '' '* Obviously

the purpose of this statute is to require the mine

owner to evidence his good faith by performing one

hundred dollars' worth of labor on each claim each

j^ear until patent issues. The statute does not re-

quire any particular character of labor; it does not

require that the work shall be wisely and judiciously

done, nor does it say how the work shall be per-

formed?" (Trans., 357.)

This certainly is not the law; but the court could rest

its decision in no more solid ground when there was not

a scintilla of evidence that any development work had

been done, and when the only evidence as to Lay's mo-

tive in doing the work showed an entire absence of the

good faith so necessary. Lay testitied that he sought

to reimburse himself by taking out the ore, and Burdick,

appellee's witness, testified that Lay stated he wanteii

to get a good return from the ore in order that the stock

might be more easily marketed in the east. In either

event the evidence does not show a purpose to develop

the claim and by all means it does not show good faith

on the part of the corporation, the owner of claims.
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II.

THERE WAS NO WORK DONE UPON THE AMAZON.

Mr. Leighton, testifying for the complainant, said

(Trans., 124) that, with the exception of gathering up

ore from ore heaps on the surface of the ground, there

was no work done in 1904 on any of the claims of the

Whalen Company except the Prince of Wales and the

Copper Nut. And again (Trans., 127) the same witness

testified that, with the exception of the work done upon

the ore heaps of the Whalen Company and some outside

claims, there was no work whatever done upon the min-

ing claims of the Whalen Consolidated Mining Company

except the Prince of Wales and Copper Nut during the

entire year 1904.

In the opinion of Judge Farrington, the rule of evi-

dence is stated (Trans., 354) that the burden of proof

is always on the party seeking to establish the forfeit-

ure of a mining claim. This, we believe, so far as it

goes, is a fair statement of the general rule, but the

court neglected to state the exception, which is most

important in this case as bearing upon the labor claimed

to have been performed upon the Amazon claim. Lind-

ley states (Sec. 643, 2d Ed.) the rule and exception as

follows

:

''Where, however, either abandonment or forfeit-

ure are relied upon, the burden of proof rests with

the party asserting it. An exception, however, to

this last rule may be noted. Where a party shows
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tliat no work was })erformed by an adversary with-

in tiie limits of his claim, he makes out a prima facia

case and thereafter, should such adversary depend

upon labor done outside the claim, the burden is

cast upon him of proving the performance of such

labor and proving that its reasonable tendency is

to benefit the claim."

In Hall V. Keanuj, 18 Col., 505; 33 Pac, 373, the court

said (p. 374)

:

''Although the burden of proving a forfeiture is

always upon the party relying upon the same, in this

case this burden was discharged, prima facie, by

showing that no work during the year 1884 had been

done upon either the Randolph or Roscoe lodes, or

within the surface boundaries of either of these

claims. If labor was in fact performed upon ad-

jacent property that might properly be considered

as development work for these claims, as contended,

it devolved upon Kearny and Nolan, and not upon

Hall, to show affirmatively such facts. Appellees

attempted to meet this requirement by showing that

they had started a tunnel near the west side line

of their claims; the west side lines of both being

practically the same at this point. This tunnel was

extended out of and away from the claims in con-

traversy into patented territory, in which they were

also interested. Under these circumstances there

is no presumption that this work was for the devel-

ment of either the John Randolph or Roscoe

claims. In fact, the presumtpoin is against such

contention, and, after proof that the annual assess-

ment had not been done within the surface bounda-

ries of these locations, it was incumbent upon ap-

pellees to show that such work as had been done
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elsewhere was in fact intended as tlie annual as-

sessment upon these claims, and was of such a char-

acter as that it would inure to the benefit thereof."

In Sherlock v. Leighton, 63 Pac. (Wy.), 580, the court

said (p. 581)

:

''It is undoubtedly well settled that the party re-

lying upon a forfeiture must allege and prove it,

and the burden of proof in the first instance rests

upon him to establish the forfeiture. When, how-

ever, such party shows that no work was performed

within the limits of the claim, he makes out a prima

fadie case; and thereafter, should his adversary

depend upon the labor done outside the claim, the

burden is cast upon him of proving the performance

of such labor, and that its reasonable tendency is

to the benefit of the claim."

This same rule of evidence has been recognized in the

very circuit from which this appeal was taken. Judge

Hawley, in Justice Mining Company v. Barclay, 82 Fed.,

554, said at p. 560

:

''AVhere the work is not done within the surface

boundaries of the location, the law undoubtedly

casts the burden upon the party claiming to have

done the work, not only to show that the work done

outside of such boundary was intended as the an-

nual assessment work on the claim, l)ut that it was

of such a character as that it would inure to the

benefit of such claim."

We contend that, after proving by Mr. Leighton that

there was no work done upon the Amazon claim for the

year 1904, the burden of showing that there was not a
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ant.

An examination of the evidence will show that the

defendant has failed utterly to prove that the work done

ui)on the Prince of Wales claim could in any manner

be considered as assessment work done upon the Aama-

zon claim.

Let us first notice how the court summarizes the e\*i-

dence with reference to the work done upon the Amazon

claun. It is all contained upon pp. 355-6 of the Tran-

script.

The first statement (Trans., 355) is that Mr. Shaw tes-

tified that there was fully $100 of work done upon each

of said mines, viz., the Prince of Wales, Amazon and

Copper Xut. He then states (Trans., 356) that certain

work was done upon the Copper Xut and the Prince of

Wales, and then he says

:

"The Prince of AVaies and Amazon were worked

through the same shaft."

Again (Trans., 356) he says:

"The Amazon and Prince of Wales are practi-

cally the same mine. He worked on both." (Ee-

ferring to Mackey.)

And then, quoting from the witness Lewis, he said

(Trans., 356)

:

"$200 worth of work was done on the Prince of

Wales. $100 worth on the Amazon."
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This is the evidence that the court relies upon for the

purpose of reaching his conclusion that the work done

upon the Prince of Wales claim could be considered as

work done upon the Amazon.

We now propose to take every word of testimony in

the record, referring to this Amazon claim, to demon-

strate to this court how far the defendant came from

carrying the burden of proof that, under the rule, shifted

to him.

Mr. Mackey stated (Trans., 250) that he worked

thirty-one days upon the claims of the Whalen Consol-

idated Copper Mining Company. He was later asked

(Trans., 253) upon what claims he began to work in 1904.

His answer was:

''A. We were taking out some ore to ship on,

I think it was the Copper Nut, and then from there

I went to the Prince of Wales and worked there

about three weeks."

The leading question was then put to him

:

^'Did you work on the Amazon?"

and the witness answered

:

"The Amazon and Prince of Wales are the same.

I worked on both. Then I worked five or six days

on the new shaft that the company started five or

six years ago."

This shows that the witness first began to work on the

Copper Nut. He does not say how long. Then he
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worked three weeks on the Prince of Wales, and after-

wards five or six days upon a new shaft. But he liad al-

ready testified that he had worked only thirty or thirty-

one days altogether and reiterated this on his cross-

examination. (Trans., 256.) So, assuming that he

worked on the Copper Nut only one day,—after we have

taken out the time that he worked on the Prince of

Wales cind the new shaft there remained only two or

three days that he could have worked upon the Ama-

zon.

His statement that the Amazon and the Prince of

Wales are the same is, of course, meaningless. If they

are the same, what did he mean in the very next state-

ment,—that he worked on both!

The Amazon and Prince of Wales are adjoining

claims. There is an incline shaft on the Prince of

Wales near the boundary between the two claims; but it

descends away from the Amazon and there is no cross-

cut or drift coming back to the boundaries of the Ama-

zon.

The star witness, Shaw (Trans., 294), was asked upon

what claims nine men and a Chinaman did work in 1904-.

His answer was:

''They worked on the Prince of Wales, took ore

from the Jefferson, Copper King, Copper Nut and

the Copper Bolt."

It will be noted that he omitted the Amazon, but the
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counsel readily supplied the omission by asking the

question

:

''What about the Amazon?"

and he answered:

''Well we took ore from there,—that is connected

with the Prince of Wales."

And on i). 295 he was asked the question

:

"Can the work done on the incline shaft operate

to work both the Prince of Wales and the Ama-
zon?"

and the witness, of course, answered:

"Yes, sir."

We submit that, even if Mr. Shaw's testimony were

entitled to a particle of credence, that this vague and

indefinite colloquy does not constitute proof that the

work done in the Prince of Wales shaft could operate as

assessment work uj^on the Amazon.

Mr. Davies, the defendant, testified with great en-

thusiasm. (Trans., 337.) He makes a clear, lucid and

ample exi3lanation of the manner in which the Amazon

can be worked through the Prince of Wales shaft.

He was asked the question if the Amazon could be

worked through the Prince of Wales shaft and, with

great assurance, he replied:

"Why certainly."

He was then asked to state how, and he said

:

"Well the incline shaft on the Prince of Wales is

on the south end line of the Prince of Wales and
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the north end line of the Amazon. I believe the nia})

will show it. I am well acquainted with the mine.

There is a cross-cut on the 100-foot; the cross-cut

going south is going into the Amazon. The cross-

cut north is in the Prince of Wales."

Then the counsel made it still more lucid by volunteer-

ing the following question or, rather, assertion:

"So one incline shaft works both the Amazon and

the Prince of Wales."

and the defendant sapiently admitted

:

''The fact of it is the Prince of Wales and Ama-
zon is really one; they work through one shaft and

it is called the Prince of Wales shaft, but I lielieve

there is more of the shaft on the Amazon than there

is on the Prince of Wales."

Now this testimony of Mr. Davies, the defendant in

the case, although it is clearly made up of conclusions,

might be entitled to some little weight, if the witness had

not unwittingly upset every word of it. (Trans., 340-1.)

Here he was asked if he knew about the work that was

done in 1904 and, in much exuberance of spirit, he re-

[)lied:

"I wasn't there when it was done, but I know

this, I have the names of the men and about the time

each man worked; all the work that was done in

1904 was done on the Wlialen Con. Mines, and there

is no one can disj)ute it.

Q. On what mines of the Whalen Con.?

A. Chiefly on the Prince of Wales,—that is the

whole thing,—that is where the ore come from

though I was never permitted to go below. They
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always kept that door locked. I tried to get the key

and asked him for the key, hut no I could never

get the key to go down there.

Q. Was anything done on the Amazon in 1904?

A. I could not swear to it. / never iras doicn."

The only other testimony with reference to the Ama-

zon claim was that of Mr. Lewis, shown on Trans.,

263:

''Q. What could you say with reference to the

work done on the Prince of Wales!

A. There was $100 done on that.

Q. With reference to the Amazon?

A. I think there was $100 done on that claim

too."

And again, on the same page

:

''Q. What was the character of the work on the

Amazon!
A. I think there was over $100 of the work. There

is no doubt about that.

Q. What was the character of the work done

there!

A. They were running a drift and cleaning it

out."

The drift referred to here is the drift on the Prince

of Wales claim, no portion of which drift comes within

the perpendicular boundaries of the Amazon claim.

So that the defendant, to whom was shifted the bur-

den of showing that the assessment work was done upon

the Amazon, has satisfied himself with his own ridicu-

lous testimony as to the nature of underground work-
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ings luhich he had never seen; the vague and indefinite

testimony of Shaw, who, in response to a leading ques-

tion, said that the work done on the incline shaft could

operate to work both the Prince of Wales and the Ama-

zon; the testimony of Mackey, who said that the Ama-

zon and the Prince of Wales are the same and, in the

next breath, stated

''I worked on both,"

which, of course, shows that they are not the same; and,

finally, the testimony of Lewis, who said that the char-

acter of the work done was the running of a drift with-

out in any manner showing how the running of a drift

on the Prince of Wales could possibly benefit the adjoin-

ing Amazon claim.

We earnestly submit that such testimony is not only

insuflicient, but is so ridiculously weak that the state-

ment in the opinion of the court below that the assess-

ment work had been done upon the Amazon for the year

1904 is the result of flagrant carelessness and inatten

tlon. It is an absolute travesty of justice.

III.

THE WORK IN ANY EVENT DID NOT INURE TO THE BENEFIT OF

DAVIES.

The Circuit Court, in a very labored argument, con-

cludes that the work done by Mr. Lay on the Prince of

Wales, Copper Nut and Amazon in 1904 was sufficient to

protect those claims from forfeiture and relocation. He
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arrives at this conclusion of fact as a result of liis con-

clusion of law, which was as follows (Trans,, 367)

:

"These considerations lead me to conclude that a

stockholder in a mining company has such a bene-

ficial interest in the corporate property that any

mining work done by him on the unpatented claims

of the company must be counted as representation

work. '

'

We shall not endeavor to take this court through the

line of argument adopted by the Circuit Court in arriv-

ing at this conclusion. We shall, instead, present au-

thorities to the court which show, beyond any question,

that the work of a stockholder on a claim does not inure

to the benefit of the corporation by the mere reason of

relationship of stockholder and corporation.

Throughout this entire argument, it must l)e borne in

mind that the corporation is not asking that the work

done by Colonel Lay, even if it were representation

work, should inure to it.

We shall first present authorities showing Jyij whom

the representation work must he done and we will then

show that Colonel Lay does not come within the rule an-

nounced.

In Neshitt v. Delmar's Gold Mining Co., 24 Nev., 273;

52 Pac, 609 ; 77 A. S. R., 807, the court said

:

"It is true that work done by a mere trespasser

or stranger to the title will not inure to the benefit

of the locator; Little Gunnel, etc., Co. v. Kimher, 1

Morr's Mining Eep., 536; but, when the mine is rep-
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resented ))y nii moier and annual work performed by

or at the instance of the oivner, or some one in priv-

itij iritJi him, it is sufficient." (Italics ours.)

In Little GiDinel Mininr/ Co. v. Kimher, 1 Morr's Wn\-

ing I^ep., 536; 15 Fed. Cases, No. 8402, the court in-

structed the jury as follows

:

''The court instructed the jury that any work done

upon the property in controversy during the year

1871 hy Miller, Lynn and Gray on their own ac-

count, and not at the instance of the plaintiff, can-

not inure to the benefit of the plaintiff by virtue of

any paj'^ment for or pretended purchase of such

labor made by plaintiff after the commencement

of this action." (Italics ours.)

This case was decided by Judge Hallet of the United

States Circuit Court for the District of Colorado in

1878.

In Lindley on Mines (Edition of 1903), it is said, par-

agraph 633

:

"Manifestly, the mine must l^e represented and

the annual work performed hy, or at the instance

of, the owner or some one in privity witli him.

Work done by a mere trespasser or stranger to the

title will not inure to the benefit of the locator, al-

though ultimately paid for by the claimant; but

work done for the benefit of the claim by one hold-

ing the equitable title will operate to preserve the

claim from forfeiture and inure to the benefit of the

claim.

Compliance with the law by a mineral claimant,

who is at such time holding under color of title, will
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accrue to liis benefit on the acquirement of the legal

title.

The purchaser of a claim from a prior locator is

entitled to the benefit of all expenditures made by

his grantor in the development thereof." (Italics

ours.)

In Snyder on Mines, paragraph 494, it is said

:

"Of course, the work required by law must be

done by the owners of the claim or some one of

them, where there are more than one, or by some

one in their behalf and at their instance and request.

Work done in any other manner than this, except

where it is done by a trespasser who has forcibly

deprived the owner of his claim, as we have pre-

viously discussed, will not be considered as work

done upon the claim."

In Jupiter Mining Co. v. Bodie Consolidated Mining

Co., 11 Fed., 666, the court said, at p. 682

:

"Whether the work was done as required by the

statute is a question for you to determine from the

evidence. Work done by any of the grantors of de-

fendant while holding the claim, Avhether holding

the legal or equitable title, during the performance

of the labor or work done in the interest of the claim,

is available to preserve the claim, and no mere re-

location for forfeiture, made before the forfeiture

actually attaches by actual default, would be valid

to defeat the claim. Any work done by the Bodie

Company on the claim for that purpose, after the

conveyance to it, October 7, 1877, and before May
26, 1878, is available as work for the year from

May 26, 1877, to May 26, 1878, to prevent a forfeit-

ure. '

'
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By the quotations above, the doctrine is clearly estah-

lished that representation work, to prevent a forfeiture,

must be done by one of the following

:

A. By the owner, either legal or equitable.

B. By the owner's agent.

C. By some one in privity with the owner.

If it can be shown that Colonel Lay was neither the

legal nor the equitable owner of the claims, that he was

not the agent of the owner of the claims, and that he

was not in privity with the owner of the claims, then

the work done by him, conceding, for the purposes of

argument, that it was of such nature as to amount to rep-

resentation work, could not possibly inure to the benefit

of the corj^oration.

A. Colonel Lay ivas neither the legal nor the equitable

owner of the property.

In 10 ''Cyc," 373 (article on corporations by Sey-

mour Thompson), pages 373-4, it is said:

'^Shareholders are not tenants in common or co-

owners of the property of the corporation in any

sense; but the title thereto rests in the legal entity

called the corporation.

The relation of trustee and cestui que trust, of

debtor and creditor, or of partners does not exist

between the shareholders of an incorporated com-

pany and the corporation itself. But the corpora-

tion and the individual shareholder iwaj deal with

each other at arm's length, the same as two strangers

may. '

'
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In 1 Tliompson on Coii^orations, paragraph 1076, it is

said

:

''The relation of trustee and cestui que trust, or

of debtor and creditor, or of partnership does not

exist between the stocldiolders of an incorporated

company and the corporation itself."

In 3 Thompson on Corporations, paragraph 4075, it

is said:

"The stockholders of a corporation are distinct

l^ersous in law from the artificial body, the corpora-

tion itself. They may therefore deal with the cor-

l^oration at arm's length just as any other person

may. '

'

In 7 Thompson on Corporations, paragraph 8601, it

is said:

"Stockholders do not occupy any fiduciary rela-

tion towards the corj^oration or towards each other.

They may deal with the corporation and with each

other as strangers and at arm's length, and make
the best bargain for themselves which they can pro-

vided they are guilty of no fraud."

In Verplanch v. The Mercantile Insurance Co., 1 Ed-

ward's Chancery, p. 86, the court in speaking of the

relationship between the stockholders and the corpora-

tion said:

"If the parties stood in the relation of partners

to each other, or as cestui que trust and trustees,

or if the complainants were creditors of the com-

pany, I should have no difficulty as to the power

and duty of the court. But I apprehend no such
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relation exists between the stockholders and the cor-

poration. The latter is merely the creature of the

law, a political not a natural body, made up of the

compact entered into by the stockholders, each of

whom becomes a corporator identified with and form-

ing a constituent part of the corporate body; and,

therefore, when we speak of stockholders and the

incorporated company of which they are the com-

ponents, we refer to one and the same collection

of persons. How then can the relation of trustees

and cestuis que trust exist? For such a relation

requires separate and distinct persons or separate

and distinct bodies to constitute it. Neither does

such an association create a partnership among the

stockholders; nor, the relationship of debtor and

creditor. But when a corporation aggregate is

formed, and the persons composing it—either in

virtue of their comj)act or by the exjoress terms of

the charter—place the management and control of

its affairs in the hands of a select few, so that life

and animation may be given to the body, then such

directors become the agents and trustees of the cor-

porators and a relation is created, not between the

stockholders and the body corporate, but between

the stockholders and those directors who, in their

character of trustees, become accountable for any

willful dereliction of duty or violation of the trust

reposed in them."

In Andrews' American Law, Vol. 1, paragraph 420, it

is said

:

''Stockholders are not in any sense owners of the

corporate property, nor do they even have an equi-

table interest therein."
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And in paragraph 447:

"The stockholders do not sustain the relationship

of agency or any other fiduciary relation to a cor-

poration, and in the absence of insolvency or fraud

they may contract with it precisely as would a third

person. Tliey do not own the property of the cor-

poration. Though all unite they can perform no part

of the ordinary corporation business."

In the article on Stock and Stockholders, Am. & Eng.

Enc. of Law, Vol. 26, p. 899, it is said

:

"The title to all the corporal assets is in the cor-

poration and the stockholders have neither a legal

nor an equitable title thereto. The ownership of a

share of stock is but the ownership of the right to

l)articipate from time to time in the management

and net profits of the business, and, upon a dissolu-

tion of the corporation, to a proportion of the assets

after the payment of corporate debts."

And on p. 900 it is stated:

"As between themselves stockholders do not stand

in a fiduciary relation, but deal at arm's length, and

each may govern his conduct with a view to his

own interest. But a majority, in exercising their

delegated power to control the corporate affairs,

act in a quasi-trust or fiduciary capacity which

(iquity will not permit them to abuse for their pri-

A'ate ]3enefit at the expense of the minority.

No fiduciary relation exists between the corpora-

tion and Its stockholders. The corporation is not a

trustee, and the stockholders are not cestuis que

trustent. But the officers and directors of the cor-
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stockholders."

In De la Vergnc Co. v. German Savings Institution,

175 U. S., 40, the court said at pp. 53-4

:

''In addition to this, however, there was no cor-

porate action taken authorizing any such conveyance

by the corj^oration, and such conveyance would not,

under the laws of Illinois which conform in this

particular to the general law, be within the power

of the stockholders, even though they all signed it,

without formal action at a meeting held for that pur-

pose.*****
The stockholders not only assumed to convey the

property of the corporation without title thereto as

well as without the requisite authority so to do, but,

acting as individuals, they sold 'all their right, title

and interest in and to the assets' of the corporation,

'subject to the payment of its obligations and sub-

ject to the custody thereof in the legal custodian,

E. E. Jenkins, assignee as aforesaid.' "

In Humphreys v. McKissoch, 140 U. S., 304, the court

said at pp. 312-3:

"Both the commissioner, and the court, in con-

firming his report and entering the decree mentioned,

seem to have confounded the ownership of stock in a

corporation with ownership of its property. But

nothing is more distinct than the two rights; the

ownership of one confers no ownership of the other.

The property of a corporation is not subject to the

control of individual members, whether acting sepa-

rately or jointly. They can neither encumber nor

transfer that property, nor authorize others to do
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so. The corporation—the artificial being created

—

holds the property, and alone can mortgage or trans-

fer it; and the corporation acts only through its

officers, subject to the conditions prescribed by law.

In Smith v. Hiird, 12 Met., 371, 385, the relations of

stockholders to the rights and property of a bank-

ing corporation are stated with his usual clearness

and precision by Chief Justice Shaw, speaking for

the Supreme Court of Massachusetts, and the same

doctrine applies to the relations of stockholders in

all business corj^orations. Said the Chief Justice:

'The individual members of a corporation, whether

they should all join, or each act severally, have no

right or power to intermeddle with the property or

concerns of the bank, or call any officer, agent or

servant to account, or discharge them from any

liability. Should all the stockholders join in a power

of attorney to any one, he could not take possession

of any real or jiersonal estate, any security, or chose

in action; could not collect a debt, or discharge a

claim, or release damage arising from any default;

simply because they are not the legal owners of the

property, and damage done to such jDroperty is not

an injury to them. Their rights and their powers

are limited and well defined.' "

In Gibbons v. Maliou, 136 U. S., 549, the court said at

p. 557

:

"The distinction between the title of a corpora-

tion, and the interest of its members or stockholders,

in the property of the corporation, is familiar and

well settled. The ownership of that property is in

the corporation, and not in the holders of shares of

its stock. The interest of each stockholder consists

in the riglit to a proportionate part of the profits
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^YIleIlcvcr dividends are declared by the corporation,

during its existence under its charter, and to a like

proportion of the property remaining, upon the ter-

mination or dissohdJon of the corporation, after

payment of its debts."

Tn Rothchild v. NempJiis cf; C. R. Co., 113 Fed., 476,

the court said d\ i:>p.
479-480:

"Stockholders are not tenants in common of the

property of the corporation, and a stockholder, as

such, even though he owns a majority of the stock,

does not occupy a trust relation toward the other

stockholders, and he may deal with them or with the

corporation in good faith. In order to establish a

trust relation, the majority stockholder must actu-

ally control the affairs of the company for his own

benefit and to the prejudice of the minority stock-

holders. If he is not in control of the property, and

does not mismanage it to the prejudice of the minor-

ity stockholders, he may purchase, if there is no

actual fraud, the property of the corporation at a

judicial sale for his own benefit, and he is not ac-

countable to any other stockholder for the property

so purchased."

In Hauchett v. Blair, 100 Fed., 817, the Circuit Court

of Appeals for the Ninth Circuit, speaking through Mor-

row, J., said at pp. 823-4:

"The proofs of the validity of the mortgage, and

the indebtedness of the corporation thereunder to

the complainant, are denied by the appellant; and

he not only claims that complainant is estopped, be-

cause of his ownership of the majority of the stock

of said corporation, and by reason of certain al-

leged conduct and representations, from enforcing
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the mortgage against appellant, but charges that

complainant and the officers of said corporation are

in collusion in the prosecution of this suit, in f]*aud

of appellant's rights. There does not appear to

have been any fraud in the execution of the mort-

gage. It is in the usual form, properly executed

and certified, and duly recorded. The indebtedness

acknowledged therein has never been denied or re-

pudiated by the corporation, and it is not shown

that the mortgage debt has ever been paid. The

complainant was not a stockholder of record at the

time of the execution of the mortgage to him by the

defendant corporation, and was apparently entitled

to loan money to, and receive security from, said

corporation. Appellant, however, contends that

complainant was in reality the equitable owner of

all the stock of said corporation from the time of

its incorporation. Were this the fact, that of itself

would not estop him from entering into the indent-

ure of mortgage with the corporation, and proceed-

ing to its foreclosure if necessary. This is a mat-

ter of common occurrence, and the decisions are

many in support of such practice. Thus, in Oil Co.

V. Marhury, 91 U. S. 587, 589, 23 L. Ed., 330, it is

said:

'One of the objects of creating a corporation by

law is to enable it to make contracts, and these con-

tracts may be made with its stockholders as well

as with others. In some classes of corporations, as

in mutual insurance companies, the main object of

the act of incorporation is to enable the company to

make contracts with its stockholders. * * * Jt

is very true that as a stockholder, in making a con-

tract of any kind with the corporation of which he

is a member, is in some sense dealing with a creature



41

of wlik'li lie is a part, and liokls a coimiioii interest

witii the other stockholders, who, with him, consti-

tute the whole of tliat artificial entity, ho is prop-

erly held to a larger measure of candor and good

faith than if he were not a stockholder. * * * If

he should be a sole director, or one of a smaller

number vested with certain powers, this obligation

would be still stronger, and his acts subject to more

severe scrutiny, and their validity determined by

more rigid principles of morality and freedom from

motives of selfishness. All this falls far short, how-

ever, of holding that no such contract can be made

which will be valid, and we entertain no doubt that

the defendant in this case could make a loan of

money to the company.'

And in Deiuing v. Perdicaries, 96 IT. S., 193, 24 L.

Ed., 654, it is held that, where a cause of action af-

fects a stockholder of a corporation specially, he

has the same right to sue pro interesse siio as any

one else.

In Henderson v. Railroad Co., 17 Texas, 560, the

right of a stockholder to maintain a suit against the

corporation was in issue. It was there stated that:

'A member of a corporation, who is a creditor,

has the same right of action as any other creditor,

and may even attach the property of the company,

though he may be personally liable by statute to

satisfy other judgments against it. Peirce v. Part-

ridfje, 3 Mete. (Mass.), 44, The individual members

of the corporation are deemed strangers to the arti-

ficial body created by the act of incorporation, and

may maintain their rights of action against the com-

pany, of whatever nature, in the same manner as

those who are not members.'
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See, also, tlie early case of Waring v. Catawha

Co., 2 Bay, 109.

Applying tliis rule to particular actions, we find

tlie Supreme Court of Illinois holding that 'a mort-

gage by a solvent cor^^oration to one of its officers

and stockholders to secure a loan made by him is

not invalid on account of the relation between the

parties.' Bank v. Schott, 135 111., 655, 26 N. E., 640;

Beach v. MUlrr, 130 III, 162, 22 N. E., 464; Rose-

boom V. Whitaker, 132 111., 81, 23 N. E., 339.

The complainant, then, had the right to loan

money to the defendant corporation, and receive a

mortgage in return. While he has occupied the

position of principal shareholder in the corporation

for many years, he has not acted as an officer or

director; and there is nothing in the testimony or

evidence to show that his influence has been exerted

fraudulently or illegally in connection with said

mortgage indebtedness, or that his own acts in re-

lation thereto have been other than open and bona

fide. The mortgage was executed years prior to the

contract with appellant, and was a matter of rec-

ord at the time ap]^ellnnt entered into the said con-

tract. It is difficult to perceive how appellant's

rights in the property, if any he has, can be affected

by a proceeding to collect an indebtedness which

existed as a lien upon the property prior to, and at

the time of, the making of the contract under which

appellant claims."

B. Colonel Lay was not the agent of the corporation.

We shall first show that Colonel Lay was not the

actual authorized agent of the corporation to perform

the annual labor in 1904, and then show that there was
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stockliolder.

1. There was no express authority.

In the trial of the case, the counsel for defendant Mr.

Davies was, of course, extremely desirous of showing

that Colonel Lay was the authorized agent of the Whalen

Company to do the assessment work in 1904. All of the

officers and directors of the Company who had testified

swore that the Company had not authorized him to do

the assessment work in 1904, nor for the years i)revi-

ous, and that the Company had no money with which to

do assessment work, hut the counsel for the defendant

thought that it might be possible to prove the agency

by the acts and admissions of Colonel Lay himself. This

attempt will be seen throughout the record.

The court (Trans., 292) said:

"I think I understand your point, Mr. Mitchell.

You may make the objection to the testimony as it

is offered. Of course, you have stated the rule of

law correctly,—that you are not bound by any decla-

rations of Lay or Leighton unless they were agents

of the Company. But that is a point that they are

contending for and, if they prove it, of course this

testimony and declarations of that kind might be

admissible under the proper circumstances. If they

do not prove it, the testimony will not be consid-

ered."

And on p. 239 of the transcript the counsel makes this

l^roposal to connect

:

"Counsel for defendants proposes to subsequently
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connect Charles Lay with anthorit}^ to act for and

on behalf of the Whalen Consolidated Copper Min-

ing Company and the stockholders thereof."

We now give some of the testimony of defendants'

witnesses relating to this agency to show to the court

how it was brought out.

Deposition of J. E. Norris (Trans., 248)

:

*'Q. What was the general reputation of Charles

Lay in this community and amongst the officers of

the community with reference to his occupation and

position relative to the Whalen Consolidated Cop-

per Mining Company!
A. He was supposed to be the head of that com-

pany.

Q. Was it generally known that he was the whole

cheese?

A. Yes, sir, it was."

Deposition of James Mackey (Trans., 253)

:

'^Q. Was that his reputation in the community?

A. That was what was thought at the time. He
claimed to be a heavy stockholder and was sent out

here. He said he had control of the stock and was

sent out by the stockholders to see that the work was

done on these claims."

And on Transcript 255 the same witness gravely an-

swered :

"A. Yes, sir, that was the general belief,—that

the men who were worldng for the Whalen Consoli-

dated Copper Mining Company were working for

that company."
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Mr. Davies, the defendant, whose testimony through-

ont was inspiring, stated (Trans., 338)

:

'^Q. AVhat did Lay have to do about it at the

time?

A. Well it is simply this, that Lay is the ivhole

shooting match. I misunderstand you. I don't

know what information you are trying to get out

of me."

And again (Trans., 339) :

'^Q. Well with reference to his authority,—was

his authority generally conceded in the community?

A. Why most decidedly."

We shall take no more time or space in dealing with

this elTort to prove by general reputation that Colonel

Lay was the agent of the company to do the assessment

work in 1904. It is too ridiculous.

It is unnecessary to quote authorities to this court

upon the point that the authority of the agent must in

all cases be traced to the principal, and that the agent's

admissions or declarations are not admissible for the

purpose of establishing his authority and most as-

suredly it will not be earnestly contended that his au-

thority can be established by showing that he was gen-

erally reputed to be the agent or, as the counsel put it,

was generally conceded to he agent in the community.

We shall next show that there was no implied agency

by reason of his ownership of stock.

2. There was no implied authority.
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Stockholders are not agents of a corporation merely

by reason of their membership.

Clark and Marshall Private Corporations, Vol.

Ill, P. 627, p. 1906.

"Stockholders of a corporation, although they

may own a majority of its stock, or even all of its

stock, have no power to act for the corporation and

bind it as individuals, unless they act as its duly

authorized agents."

Cook on Corporations, 5th Ed., P. 11, p. 38.

''The stockholder is an individual, distinct from

the corporation in its contracts and transaction of

business. The mere fact that he is a stockholder

does not make him an agent to contract for it or

bind it by his acts."

10 "Cyc," p. 373.

"Shareholders of a corporation have not, by the

mere fact of being shareholders any agency for the

corporation, or any authority to act for it, or to

bind it by admissions, nor have they any duty to

perform with respect to contracts entered into by

it."

Cook, 3d Ed., Sec. 709.

"The stockholders cannot enter into contracts

with 3d persons. Contracts between the corpora-

tion and third persons must be entered into by the

directors and not by the stockholders. The corpora-

tion in such matters is represented by the former

and not by the latter. * * * Although one per-

son owns a majority of the stock, or all of it, or

all but two shares, he does not in consequence

thereof acquire the right to act independently of
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tlie directors. * * * A single stoekliolder caiinot

make a contract for and in the name of tlie corpora-

tion wliicli shall have any binding force and validity

except by snbse(pient ratification or adoption in the

regular manner."

Andrews Am. Law, Vol. 1, par. 447.

''The stockholders do not sustain the relation-

ship of agency or any other fiduciary relation to a

corporation and in the absence of insolvency or

fraud they may contract with it precisely as would

a third person. They do not own the property of

the corjooration, though all unite, they can perform

no part of the ordinary corporation business."

For further text authority bearing on the question

of any agency which is imposed upon a shareholder by

reason of his membership in a corporation, see the au-

thorities collated previously to the effect that no fidu-

ciary relationship exists between stockholders and a cor-

l)oration but that they may deal with each other at arms'

length, the same as strangers may.

Colorado Springs Co. v. Am. Pub. Co., 97 Fed.,

853.

''Wliere by statute, the power to transact the cor-

porate business is thus lodged in the directors, it

seems to be well established that the stockholders

cannot enter into contracts either individually oi'

while acting together at stockholders' meetings, un-

less indeed, all of the stockholders are in attendance

at such meetings. And where stockholders are de-

nied the power to make contracts on the part of the

corporation, either while acting singly or collec-

tively at a stockholders' meeting, it follows that
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they liave no power to ratify contracts that have

been made by an agent of the corporation nnless

every stockholder is present or is represented when

the ratification takes place."

Sliay V. Tuolumne County Water Co., 6 Cal., 74.

''The company was an incorporation and was not

bound by the acts or admissions of its members,
' unless they were acting by its express authority."

Fox V. Mackey et al., bl Pac. (Cal,), 672.

''Plaintiff insists that the intentional concealment

by Mackay and Flood of their interest in the con-

tract of the milling company should weigh strongly

against them. Yet conceding this claim of conceal-

ment to be true, still these men were not directors

of the mining corporation, nor did they control its

directors, and as mere stockholders they owed it no

duty."

Un. G. M. Co. V. Rocky Mt. National Bank, 2

Colo., 575.

"Another reason for rejecting the proceedings of

April 5, 1869, is that the affairs of the corporation

were in the hands of trustees or directors and the

stockholders had no authority in the premises.

Doubtless the stockholders might instruct the trus-

tees as to the course to be pursued, but the power of

the corporation was vested in the trustees, and thej

only could express its will."

Sellers v. Greer, 172 111., 553.

Two stockholders who owned all but two shares of the

capital stock held not to have the power to sell the cor-

porate property.

Allemong v. Simmons, 124 Ind., 199.
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One, Crawford, was director and owner of five-sixths

of the capital stock. The court said:

"It is true, Crawford was one of the directors of

the company, and held a majoritj'^ of the stock; hut

the existence of these facts confers upon him no

power to make a contract for the corporation. '

'

Solomon Solar Salt Co. v. Barber, 49 Pac.

(Kan.), 524.

"It is true that stockholders have no part in the

management of the company's business. They can-

not as such enter into contracts with third persons.''

C. Colonel Lay ivas not in privity luitJi the corpora-

tion.

Some propositions of law there are which can be con-

clusively established by the absence of judicial decision

as by an affirmation from the bench. For instance, every

lawyer knows that corporations have long been in use

as a means of conducting business, and that the decisions

determining points of corporate law are legion. If now

no one has ever, so far as the reports show, raised his

voice to assert a proposition which must needs if only

true have been of great value on many occasions, it is

only logical to believe that the proposition is untenable.

At least the party asserting it, or compelled to rest his

rights upon it by the elimination of any other foundation

has the burden of establishing it.

An examination of many score of cases defining privity

has failed to produce a single case in point. Text-book

authority as well is lacking, and so we must submit this
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point to the court, without a citation, confident, however,

that appellee upon whom the burden rests, will produce

no judicial support for the theory of the court below.

In 23 Am. & Eng. Encyc, p. 101, under the title of

Privy, Privies, Privity, is the following:

''The term privity denotes mutual or successive

relationship to the same rights of property; and

privies are those who stand in this relationship, and

are distributed into several classes according to the

manner thereof. Thus there are privies in estate,

as donor and donee, lessor and lessee, and joint-ten-

ants
;
privies in blood, as heir and ancestor and co-

parceners; privies in representation, as executors

and testator, administrators and intestate; privies in

law, where the law without privity of blood or estate

casts the land upon another as by escheat."

In the case of AMers v. Tliomas, 24 Nevada, 407, 77

Am. State Eeport., 820, there is the following definition:

''By 'privity' is meant the mutual or successive

relationship to the rights of property; and privies

are classified according to the manner of this rela-

tionship. They are privies in estate as donor and

donee, lessor and lessee, and joint tenants
;
privies

in blood, as heir and ancestor, and co-parceners;

privies in representation, as testator and executor,

administrator and intestate
;
privies in law, as where

the law, without privity of blood or estate, casts land

upon another as by escheat."

With these definitions we are willing to stop, since it

can be plainly seen that until they are supplanted, privity
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cannot exist between sliareliolder and corporation by

reason of the relationship.

It is trne that there are statutes making stockholders

liable for the corporation debts, under which it has been

detemiined that a certain privity is created between

shareholder and corporation. No one, however, would

for a moment contend that because these statutes create

a certain privity in a limited sense, therefore as a gen-

eral proposition of law and in the absence of some par-

ticular statute the stockholder is in privity with the cor-

poration.

IV.

THE EVIDEXCE SHOWS AN ABAXDONMEXT BY THE WHALEX

COMPANY.

We earnestly submit that, without an}* regard to the

question whether $100 worth of work was done upon the

claims in the year 1904, and without any regard to the

question whether that work was of such a nature as to

develop or improve the claims, and without any regard

to the question whether the work, thus done, inured to

the benefit of the corporation,—the claims were open to

relocation upon the first of January, 1905, by reason of

the fact that the Whalen Company had abandoned them.

We are here distinguishing the doctrine of abandonment

from the doctrine of forfeiture.

We must concede at the outset that the law with refer-

ence to abandonment of claims is not well and definitely
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settled. That the locator of a claim may abandon it and

that such abandonment operates instanter, there can be

no question under the rulings of the Sui)reme Court of

the United States ; but just what constitutes an abandon-

ment is a question of much dispute.

We shall first cite briefly from authorities on the

question of abandonment, and then adduce the evidence

which we think clearly establishes an abandonment of

these eleven claims by the Whalen Consolidated' Copper

Mining Company previous to January 1, 1905.

In the article on ''Mines and Minerals" by Mr. Clay-

berg, in 27 Cyc, it is said (p. 596) :

'

' The locator of a mining claim may lose the claim

and all rights therein by abandonment, which con-

sists of an intent to desert or forsake the claim and

all interest therein, not caring what becomes of it."

And again (p. 597)

:

''Abandonment may arise from a single act or

from a series of acts continuing through a long space

of time. It is to be determined from all the circum-

stances of each case. The law, however, should be

construed liberally so as to prevent forfeiture when

a valid location has been made, the property ivorked

in good faith and no intent to ahandon shown."

(Italics ours.)

In Lindley on "Mines," it is said (Par. 643)

:

"Abandonment is always a question of intention.

In forfeiture the element of intent is not involved.

It rests entirely upon the statute, and involves only
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complied with.

Abandonment operates instant er. Where a miner

gives up his claim and goes away from it without any

intention of returning, and regardless of what may

l^ecome of it, or who may appropriate it, an aban-

donment takes places, and the property reverts to

its original status as part of the unoccupied public

domain. It is then publici juris, and open to loca-

tion by the first comer. Forfeiture is not complete

until some one else enters with intent to relocate the

property.

Abandonment may occur at an}- time, even after

full compliance ivith the law as to performance of

annual labor. Forfeiture will only ensue upon the

lapse of the statutory period, and upon failure to

represent the claim." (Italics ours.)

And again (Par. 644)

:

''Abandonment is a question of fact to be deter-

mined by the jury. No arbitrary rule can be laid

down which will satisfy all cases. The question being

one purely of intent, the fact is to be determined by

the acts and conduct of the party. It may be express

or implied; it may be effected by a plain declaration

of intention to abandon; and it maif he inferred

from acts or failures to act, so inconsistent wifJi

an intention to retain if, that the unprejudiced mind

is convinced of the renunciation." (Italics ours.)

In North American Exploration Co. v. Adams, 104

Fed., 404, Judge Sanborn, speaking for the Circuit Court

of Appeals for the Eighth Circuit, said (pp. 405-6) :

"The abandonment of the right to divert and

use the waters of a stream is not different in its
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nature or cliaraeter from the renunciation of any-

other light which is asserted and maintained by its

use. It may be express or implied. It may he ef-

fected 1)1/ a plain declaration of an intention to

abandon if, and it may he inferred from acts or fail-

ures to act so incojisistent with an intention to re-

tain it that the loiprejudiced mind is convinced of

the renunciation. In the case in hand there was no

express declaration of a surrender of the right which

the grantors of the appellees acquired in 1886, and

the issue of abandonment resolved itself into a ques-

tion of fact, to be determined by the course of action

which the parties pursued and the circumstances

surrounding them as they were developed in the evi-

dence." (Italics ours.)

We now will show, from the uncontradicted evidence,

acts and failures to act, which are so inconsistent with

an intention to retain these claims that the unpreju-

diced mind is convinced that the AVhalen Company prior

to January 1, 1905, had renounced them.

The court in his opinion (Trans., 359) concluded:

''The testimony shows no direct action by the

company or its officers authorizing, directing or pro-

viding for the assessment work in 1904, and the

same may be said as to the years 1901, 1902 and

1903."

This conclusion of the court was drawn principally

from the testimony of Colonel Lay (Trans., 216-7-8-9).

His testimony shows that during those years the com-

pany had not advanced one cent for the annual labor,

that he had tried, time and time again, to induce the
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stockliolders to contribute to the work, and that they

refused, and beyond any possibility of doubt it is ap-

parent tliat, if Colonel Lay had not, with his own funds

and with funds borrowed from his friends, performed

the work in tliose years, the claims would have been

forfeited.

The president of the company, Mr. Kilmer, testified

(Trans., 105) that at no time during his directorship

would it have been possible for the company to do the

assessment work. His directorship began in the year

1902 (Trans., 101). He testified that he had never been

at the mines (Trans., 105) and testified (Trans., 106)

tliat the Whalen Company was doing no work in Nevada

in 1902 and 1903 and, when asked who was out there

for it, replied

:

"No one that I know of."

The treasurer, Mr. Price, stated (Trans., Ill) tliat he

had never received the treasurer's record, that he had

never heard of any money being in the treasury, and had

never received any. He was asked (Trans., 115) whether

the Whalen Company was a party to a law suit in Cook

County in 1904. His answer was

:

"Not to my knowledge. As a matter of fact I

have considered the company defunct and I have

wasted no time upon it.''

The secretary, Mr. Griffin, testified (Trans., 98) that

there were no books kept for the years 1903, 1904 and

1905.
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Mr. Flook, a director, did not know whether the assess-

ment work had been done in the year 1903 or not (Trans.,

118).

This evidence and other similar evidence in the record

demonstrate, we believe, that the officers and directors

of the company had for several years paid absolutely no

attention to these claims. The large stockholders con-

sidered their investment lost and would not contribute

to the cost of the annual labor. They regarded the com-

pany as defunct. Whether the assessment work was done

in any particular year, they did not know or care. Colonel

Lay seems to have been the only stockholder who had

any desire to retain the claims. There was absolute

inditference on the part of the company's officers, di-

rectors and stockholders as to the future of the claims.

They did not care what became of them.

This, we submit, is ample evidence of an intent to

forsake and renounce the claims.

If this court agrees with us in this contention, it can

make no possible difference whether Colonel Lay per-

formed the annual labor in 1904 or whether he did not;

nor does it make any difference whether that work in-

ured to the benefit of the corporation, for the reason

that an abandonment results in an immediate reversion

of the claims to the United States, although the annual

labor might have been performed.
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V.

THE FEAUDULENT CONVEYANCE.

Under this lieading we shall investigate that portion

of the court's opinion which furnished the reason for

his dismissal of the bill even as to the eight claims upon

which he found that the assessment work had not been

done; and, as a preface, we unhesitatingly say, with no

desire to be discourteous to the court below, that it has

never been our privilege to examine an opinion in which

there were more illogical conclusions and false presump-

tions.

Beginning on p. 367 of the transcript and running to

the end of the opinion, the court gives his reasons for

dismissing the bill, even as to the eight claims upon

which he found no assessment work had been done. He

starts with the statement that on December 29, 1904,

Davies obtained his judgment for $1,792.77 against the

company. Then the court states that it is safe to pre-

sume that the suit brought by Davies was started some

time in the fall of 1904 ; and the court even goes further

and says that it was perhaps at about the time that

Mr. Lay wrote a ceitain letter to Wailes, in which Lay

stated that Benson would try to get hold of the property

and that there might be something in it for Wailes. He

then shows by letters and other testimony that Mr. Lay

desired to defeat that judgment, if possible, and that,

in order to bring about the defeat, Mr. Lay conceived
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the nefarious scheme of having somebody relocate the

property. He draws the follo^\ang conchision (Trans.,

370):

''It is difficult to escape the conclusion that the

stockholders, who had been most interested in doing

the assessment work for the company in the three

years previous to 1904, were also deeply interested

in the relocation of these claims."

Then, immediately following this, the couiM; draws

anotlier conclusion, as follows

:

"It is equally difficult to escape the conclusion

that the idea that the work performed on the three

claims in 1904 was not annual labor but was the

work of a mere trespasser, was an afterthought, and

that the whole scheme of forfeiture and relocation

was devised by Mr. Lay and other stockholders of

the Whalen Consolidated Copper Mining Company
with Mr. Wailes in order to defeat the Davies judg-

ment. '

'

From this last conclusion, the reason which induced

the court to draw the presumption that the Davies suit

was started in the fall of 1904 becomes apparent. If he

had presumed that the suit brought by Davies had been

begun in the fall of 1903, then he could not have made

the point that Lay's contention that he was a trespasser

in 1904 was an afterthought. In other words, if the

court has presumed that the Davies suit was started in

the fall of 1903, instead of the fall of 1904, he would

have had great difficulty in reasoning out the point that

the assessment work in 1904 was intended by Lay as an-
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imal assessment work for the company; for what pur-

pose would Mr. Lay have in performing the assessment

work for the company in 1904 if he desired to defeat a

suit already brought against the company?

The court's dilemma was grave. He had found that

the work upon the three most valuable claims was done

for the year 1904, and that Lay intended at the time

that it should be assessment work for the company;

and he was about to find that Lay's intention was to de-

feat the Davies Iclaim against the company; but, of

course, it would be preposterous to contend that Mr. Lay,

as a part of his scheme to defeat the claim, proceeded

to do the assessment work necessarj^ to make that claim

effective. So it was absolutely necessaiy for the court

to presume, as lie does (Trans., 367), that the suit

a.gainst Davies was started in the fall of 1904 after the

labor had been performed by Mr. Lay.

Xow, as a matter of fact, the suit brought Ijy Mr.

Davies against the company was started in the fall of

the year 1903. This is not in the record, but we are con-

fident that the Court of Appeals, instead of adopting this

presumption of the court below, upon which the entire

argument is based, will either take our statement as a

fact or ascertain the date of the institution of the Davies

suit by an independent investigation.

The court, in the next sentence, states

:

"It does not appear that there was any appeal

from the judgment or that any effort was ever made
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to set it aside. This court, therefore, can indulge no

presumptions of any character against that judg-

ment. '

'

We helieve this statement of the court was solid. We
believe the court should not indulge in any presumptions

of any kind in deciding a case of this nature; but we

do contend that, if the court is going to build up a long

argument upon the fabric of one false presumption, such

as we have just shown, there is no reason why he should

not have ''presumed" that the Davies judgment was the

outgrowth of a fraudulent and false claim, especially in

view of the statement in the record by Mr. Lay (Trans.,

228) that he

"didn't want to see Mr. Davies, ivho had been jump-

ing this property and assisting in jumping it and

bringing false claims against it, get a judgment on

it and get the advantage of it.
'

'

After quoting further from the testimony, which

surely does show that Mr. Lay was a very potent factor*

in having Mr. Wailes relocate these claims, the court

cites the statutes of Nevada respecting the fraudulent

conveyance of real estate, and then concludes (Trans.,

373)

:

"Wailes knowingly acquired a title to the pro})-

erty which had been owned by the corporation

through the negligence of the corporation itself, the

connivance of a portion of its stockholders, and

the active assistance of others. The purpose was

clearly fraudulent. The complainant now comes into

a court of equity, asking that his title to the mines
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so acquired be confirmed and established, and that

the title of defendant Davies be adjudged invalid

and void. The maxim that he who comes into a

court of equity must come with clean hands forbids

the complainant any relief in this court."

We apprehend that this court will readily see the fal-

lacy of the court's argument upon this point of fraudu-

lent conveyance. It does not require much analysis to

show that there is not a single sentence in the court's dis-

cussion of fraudulent conveyance, which can be logically

applied to a case of this kind.

The answer of Davies (Trans., 55-6) averred, as a

special ground of defense, that Charles Lay was the gen-

eral manager of the Whalen Company in 1904 and had

been for years prior thereto, and that in 1904 he con-

spired with AVailes to make a relocation of the mining

claims, and that said attempted relocations were made

for the purpose of defrauding and cheating Daniel Dav-

ies out of a sum of money found due him; that

Charles Lay was at all times ''a director of the direct-

ors" of said company, and that all his acts were done

with the consent of the other directors ; and that said re-

locations, so attempted to be made, were actually made

on behalf of the Whalen Consolidated Copper j\Iining

Company

''and result to the benefit of all of its stockholders,

and that said stockholders and directors expect to

derives benefit from said fraudulent transactions

^nd acts of Charles Lay."
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Now we presume that, if these allegations had l)een

j)roved, there might have been a possible ground for

holding that a wrong had been committed ; that is to say,

if the defendant had proved that the Whalen Company

had entered into a conspiracy with some third person to

the effect that the company would wilfully refrain from

doing the assessment work for a year and that this third

person should then relocate the claims and hold them

for the benefit of the company—all for the purpose of

defeating a judgment—a court of equity might sny that

such a conspiracy was wrong and deny relief to any per-

son relying upon it. But even then there would be

nothing in the arrangement akin to a fraudulent con-

veyance and, while we say, for the purpose of argu-

ment, that such a state of facts might be considered

wrong in a court of equity, yet that question would ad-

mit of considerable doubt.

But the defendant here did not prove any of these

averments of his answer. He did not prove that Lay

was the general manager. It was proven that he was

never the general manager and that he was not a di-

rector, and the proof shows that the officers and di-

rectors of the Whalen Company did not know Wailes

and had no interest in the Nevada Central Company. The

learned counsel for the defendant himself abandoned this

notion that the relocation was for 4he benefit of the

Whalen Company and, in a statement in open court

(Trans., 309), he proposed to show that the whole scheme

was one to transfer the titles of the Whalen Consolidat-
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ed Company to this new corporation (referring to the

Nevada Central) to defraud the owners and stockhold-

ers of the Whalen Consolidated Coyper Mining Company.

He makes the same statement again. (Trans., 312-3.)

Having failed utterly to show that this deep-seated

plot was for the purpose of having Wailes relocate the

property for the benefit of the Whalen Company, the

counsel shifted his attitude and decided that it must

have been for the purpose of defrauding that company

and its other stockholders who have no part in this suit

and who, having long before lost all interest, do not com-

plain of the procedure.

While we say that no analysis of the court's argument

is necessary to demonstrate its various fallacies, yet,

for the reason that we are seeking to have a decree re-

versed and the onus is upon us, we believe it is not su-

perfluous to carefully consider the law of fraudulent con-

veyances as applied to this transaction.

In order that the question of law may be freed from

any confusion by possible questions of fact, we shall

take as a basis the view of the facts as urged by the de-

fendant and followed by the court, and from this basis

we shall show that there is no possible theoiy of law or

of equity which sustains this decree dismissing the bill.

We have this state of facts

:

Colonel Charles Lay, the owner of 22,000 shares of

stock in the Whalen Consolidated Copper Mining Com-
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pany, liad for several years been advancing his own

money and services to the corporation to prevent a for-

feiture of the claims. The court finds in his opinion

(Trans., 359) this indebtedness during the years 1901,

1902 and 1903 amounted to about $2,700 (the testimony

—Trans., 218—shows a much larger amount, but the

$2,700 found by the court is sufficient for our purpose).

Colonel Lay had never been a director of the Company

and, although he was at one time secretary, he had re-

signed that position in the year 1900. (Trans., 219.)

In the years 1901, 1902, 1903 and 1904 the company had

absolutely no money in its treasury and no means of rais-

ing money. (Trans., 105.) Colonel Lay, by reason of

his ownership of stock and by reason of the fact that his

friends had invested their money at his solicitation, was

anxious to i)reserve the property for the corporation,

and in each of these years, prior to 1904, and made hon-

est and bona fide endeavors to get the other stockholders

to contribute to the cost of annual labor (Trans., 216-7-

8-9), but the other stockholders were not disposed to

contribute. The corporation could not contribute and

upon Colonel Lay fell the entire burden of performing

and paying for the annual labor upon the company's

13roperty, if he would have it preserved.

In 1904, after having earnestly attempted, without

success, to secure the co-operation of the other stock-

holders (Trans., 216, 218), Lay wrote to Wailes, the

complainant in this case, that the comjoany was in finan-

cial straits, that they were afraid of losing the ]property,
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and that Robert L, Benson would try to get hold of the

property, and, if Wailes would put up some money and

get in touch with Benson, there might be something in

it for him. (Court's Opinion, Trans., 367.)

The Eobert L. Benson referred to was never a stock-

holder, director or officer of the Whalen Company. Some

shares had stood in his name, but he held simply as trus-

tee. (Trans., 214.) After the principal, for whom he

held the stock had abandoned the venture and lost all

interest, Benson became interested in the property in

that locality and organized the Nevada Central Copper

Company, which took up adjoining claims.

No assesment work having been done in the year 1904

(the court admits it was not done on eight of the claims),

Colonel Lay and Mr. Benson realized that the property

would be open for relocation on the 1st of January,

1905.

In the meantime a claim was brought against the com-

pany by one Davies (this claim was brought as a matter

of fact in 1903, but, for the purposes of argument, we

will assume that the court was right in his presump-

tion).

Thereupon Colonel Lay and ^Ir. Benson (taking the

court's opinion as a basis), in order to defeat this claim

of Davies, secured Mr. Wailes to relocate the property,

with the understanding that later on Wailes was to

transfer the eleven claims to the Nevada Central Copper
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Company, wliose stock was held in equal parts by Colonel

Lay, Mr. Benson and Mr. Leigliton.

The claim of Mr. Davies was reduced to judgment on

the 29th of December, 190-4, and execution was levied

on the last day of the year.

On January 1, 1905, Mr, Wailes, ^-ith the physical and

financial assistance of Colonel Lay and Mr. Benson, re-

located the eleven claims. If Colonel Lay had not se-

cured the relocation of these eleven claims, they would

have been oj^en to relocation by anybody. Mr. Davies,

the judgment creditor, could have relocated ; or an entire

stranger could have relocated; or the bank at Eureka

or the bank at Elko might have secured some person

to relocate the claims; but no one appeared to relocate

except Mr. Wailes.

The above is the fraudulent scheme which the court

brands as a conspiracy to hinder, delay and defraud this

creditor. ^Yhere was the fraud? A stockholder tries

year after year to induce the company to pay for the

assessment work. The company has no money and can-

not. He solicits aid from other stockholders. They

have lost interest and will not. He does the work him-

self, using some of his own and some borrowed money,

for three years. Then a claim is brought against the

company by one Davies, and this wicked, designing, ma-

licious stockholder fraudulently refused to again do the

assesment work for the purpose of protecting this cred-

itor's claim against the company, which claim he con-
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siders fraudiilout. He refuses to do the anuual labor;

that is to say, be refuses to do wbat be was not autbor-

ized by tbe company to do, wbat be was never under a

particle of obligation to do, wbat tbe corporation did

not and could not pay bim to do, and wbat, witbont great

exjDense to himself, be could not do—that was tbe fraud.

Or perhaps it may be said that the fraud did not con-

sist in bis failure to do tbe assessment work, but it con-

sisted in bis procuring AVailes, a man friendly to him-

self, to relocate. AVbere was the fraud in that ? He

could have relocated the claims himself. Wby could be

not then procure AVailes to do it for him?

Eight of tbe claims, the court below admitted, were

open to relocation. If that were true, would the execu-

tion levied by Davies have any value after the 1st of

January, 1905, even if there bad been no relocation l)y

anybody? Of course not. It was not the relocation that

stripped tbe execution of its value, but it was tbe fact

that the United States statutes had not been complied

with.

These remarks will show tbe real preposterous nature

of this ''fraudulent conveyance" argument advanced by

the court below. That court below has actually made

the astounding holding that, because a stockholder knows

that a claim exists against the company, it is fraudulent

for him not to do the assessment work—a thing which be

is not obliged to do—or else it is fraudulent for bim to
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relocate the property—a thing which he has a perfect

right to do.

At this juncture we desire to call the attention of the

court to the case of Moore v. Besse, 43 Cal., 511. In this

case, Besse was in possession of public lands of the

United States open to pre-emption and settlement, and

he made a conveyance of the land to his father, without

consideration and in anticipation of a threatened suit

against him by the plaintiff, Moore, and with the intent

to prevent the enforcement of the plaitniff 's claim. Soon

thereafter the plaintiff commenced a suit against the

son and an execution was returned nulla houa. After

the conveyance to him, the father filed his declaratory

statement as a pre-emptioner and in due time received a

patent from the United States, and two years later sold

the land to one Wilson, who had full notice of all the

circumstances of the sale. The plaintilf Moore then

sought by a bill in equity to subject the land to the lien

of his judgment. The court said (p. 514)

:

"The conveyance from Samuel H. Besse to his

father, Samuel Besse, could operate as a fraud upon

the i^laintitf only to the extent of the interest which

the plaintiff would have acquired by purchase at a

sale under his execution of the land fraudulently

conveyed. This interest could be only that which

Samuel H. Besse would have had at the time of the

levy of execution, but for the fraudulent convey-

ance ; for the interest of the judgment debtor at the

date of the levy is all that passed by sale under exe-

cution."
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So, ill this case, the Whaleii Company, by failing to

do the work, had lost its right to the property on Janu-

ary 1, 1905. If it had not been relocated, it would have

been government property and could not have been sold

under the execution. Therefore its relocation by Lay or

any one for him could not possibly harm this creditor

and, of course, could not be fraud as against him. Prop-

erty, to be susceptible of fraudulent alienation, must be

of some value to the creditor complainant, and it must

be property out of which the creditor might have realized

the whole, or some portion, of his claim, if it had not

been for the act complained of; or, as Mr. Wait, in his

excellent article on "Fraudulent Conveyances" (20 Cyc,

323), says, at p. 350:

"A conveyance or transfer of property by a

debtor can not be fraudulent as against creditors

where they have no right either at law or in equity

to subject the property to the payment of their

claim. '

'

The wholesome doctrine of fraudulent conveyances in

hindrance of creditors has been twisted and tortured by

the court beyond all possible recognition.

The owner of these eleven claims during the year 1904

was the Whalen Company. So far as the evidence

shows, there was never a director or officer of that com-

pany that had even heard of the Davies claim, and yet

the court has found that this owner of the claims had

conspired to defeat this creditor Davies.

But we can go no further.
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Let us assume that Colonel Lay, after lie learned of

this claim brought by Davies, had gone to the officers

and directors of the corporation and stated to them

that Mr. Davies would very likely reduce his claim to a

judgment, and that he would levy upon the property of

the company; and let us assume, further, that he had

stated to them that, if the company did not let him have

the property, it would be secured by Davies. Let us

assume, further, that the assessment work had been in

good faith done by the company in the year 1904: upon

each of the eleven claims. Then assume, further, that

the directors and officers of the corporation felt friendly

toward Colonel Lay and decided that, if it were simply

a question whether the property should go to Colonel

Lay or to this man Davies, they would much prefer it

should go to Colonel Lay. The company owed Colonel

Lay considerable more than was claimed by Davies.

(Trans., 218. Court's Opinion, Trans., 359.)

As a result of this assumed conversation let us sup-

pose that the corporation, for the pui'pose of preferring

the creditor Lay to the creditor Davies, executed a con-

veyance of the eleven claims to Colonel Lay in the year

1904 before Davies levied his execution.

In such an assumed state of facts, we have some of

the elements of a fraudulent conveyance hindering cred-

itors—that is to say, there was a design on the part of

the vendor and on the part of the vendee to defraud

an existing creditor; but, even in such a case, we con-
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tend that the conveyance would not have been fraudulent

in law or in equity, and Colonel Lay would not have had

a perfect right to go into a court of equity to protect

from interference the claims thus secured by a deed of

conveyance; and this for the reason that a corporation

has the perfect right to prefer one creditor over another,

although that creditor may be a stockholder and although

such a preference will deprive another creditor of his

opportunity to collect his claim.

As Mr. Wait says, 20 Cyc, 572:

"By the common law a debtor has the absolute

right to prefer in payment one creditor over an-

other, and such a preference, in the absence of fraud,

is perfectly valid as against other creditors. This

right arises from the right of disposition which is

incident to the absolute ownership of property. It

is well settled, therefore that, in the absence of ex-

press statutory provisions to the contrary, a debtor,

although insolvent or in failing circumstances, may
prefer one or more of his creditors by payment in

money or other pro]:)erty or by giving him security

for the debt, and that the preference thus given will

be valid notwithstanding that the claims of other

creditors will thereby be delayed or defeated; pro-

vided, however, that the debt is actual, that the

property transferred does not greatly exceed the

amount of the claim, and that the transaction is not

a mere device to secure an advantage to the debtor

or to hinder, delay or defraud other creditors. Such

a preference, although it may in paying one creditor

exhaust or so reduce the assets of the debtor as to

leave other creditors unpaid and without the means
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of collecting their claim, does not of itself 'hinder,

delay or defraud' creditors within the meaning of

the general statutes on this subject. The transaction

'does not deprive other creditors of any legal right

for they have no right to a priority.'
"

This doctrine is so well established that it would be

superfluous to burden this argument with quotations

from cases in which it is announced. Several hundred

cases, including many from the Supreme Court and other

federal courts of the United States, are cited by Mr.

Wait on pp. 572-3-4-5-6 of the 20th volume of Cyclopaedia

of Law and Procedure.

The statutes of Nevada do not prohilnt a preference

to a creditor. There is (as stated by the court below

in the opinion) a statute of Nevada against fraudulent

conveyances ; but, as the court there says, that statute

is only an affirmance of the common law upon the subject

and, beyond any question, at the common law a debtor

has the right to prefer a creditor. We, of course, admit

without question that a preference to a creditor is an

act of bankruptcy under the United States Bankruptcy

Act and under various state bankruptcy acts; but in this

proceeding that can make no possible difference. As said

by Mr. Wait, 20 Cyc, 579, referring to the federal bank-

ruptcy act and acts of that nature

:

**But under such statute it has been held that a

preference, otherwise objectionable, can be assailed

only in proceedings provided for by the statute it-

self, and that, if not thus attacked, it remains valid

as at common law."
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111 tliis connection, it is pertinent to note tliat the com-

piled laws of Xevada, after providing that conveyances

made to defrand creditors shall be void, further states

(Sec. 2716)

:

''This Act sJiaU not he so construed as to interfere

or conflict ivith the laivful minlnc] rules, regulations

or customs in regard to the locating, holding or for-

feiture of claims, but in all cases of mortgages of

mining interests under this Act, the mortgagee shall

have the right to perform the same acts that the

mortgagor might have performed for the purpose

of preventing a forfeiture of the same under the

said mles, regulations or customs of mines, and

shall be allowed such compensation therefor as shall

be deemed just and equitable by the court ordering

the sale upon a foreclosure, provided that such com-

pensation shall in no case exceed the amount realized

from the claim by a foreclosure and sale."

This doctrine of the common law, which permits a

preference to one creditor as against another, is fully

recognized and permitted in a court of equity.

In Crawford v, Austin, 34 Md., 48, the court said at

p. 51:

"Another objection, taken to the validity of the

deed, is that McKean, Vanhaggen & Co. were made
preferred creditors in it, because Austin expected

to receive employment from them. Assuming this

to be the meaning of Austin's testimony, it does not

invalidate the deed. Preferences are no doubt al-

ivays made from secret motives or indiccements oper-

ating upon the 7nind of the grantor, hut eqiiity does

not inquire into them, if the dehts preferred are in
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good faith, and all the properti/ of the grantor, ivith-

oiit reservation, is dedicated to the use and benefit of

creditors."

An in Green v. McCrane, 55 N. J. Eq., 436; 37 Atl, 318,

the vice chancellor said

:

"The question is narrowed down to the single

inquiiy, can debtors who owe two or more creditors

secure one of them by giving her a valid lien upon

their property, where it is done without fraudulent

design and simply to jirefer the favored creditor?

I do not think it has ever been denied that they can.

In Holhird v. Anderson, 5 Term E., 235, such a pref-

erence was sustained, though the disputing creditor

had judgment, and was about to issue execution,

and these facts were made known to the preferred

creditor before he was given his prefernce. And it

makes no difference if an honest preferenc^e of one

creditor defeats the claims of the others. HendricliS

v. Mount, 5 N. J. Law, 850. So long as the debtor

exercises this right honestly, his acts, whether the

preference be created by sale or pledge, are unim-

peachable. Essex Freeholders v. Lindsley, 41 N. J.

Eq., 194, 3 Atl., 391 ; Jones v. Naughright, 10 N. J.

Eq., 298. 'That a debtor in insolvent circumstances

may prefer certain creditors has been too long the

received law of this state to be questioned now.'

Bank v. Sprague, 21 N. J. Eq., 539. And in BanU v.

Cummins, 39 N. J. Eq., 580, the right to prefer was

supported even when the preferred creditor was

aware at the time that the vendee, who gave him

such a lien for a debt due from his vendor, had

taken his title in fraud of the creditors of the vendor.

Such a proposition was held not to be a participa-

tion in the fraud, but, on the contrary, to put the
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propert}^ to its legal use l)y applying it, tliougli by a

preference, to the ]>ayment of tlie debts of the fraudu-

lent vendor."

The court below seems to make a great point out of

the fact that Lay procured the services of Wailes in

making this relocation instead of making it himself. He

devotes a great deal of time to the discussion of the fact

that Lay was the moving spirit and that Wailes was

simply his dummy. Evidently the court thought that

such secrecy was itself fraudulent. AVe earnestly sub-

mit that Colonel Lay did nothing that he should not

have done, and did everything that he was obliged to do

in connection with this transaction. No single act can

be selected as fraudulent, and, if that is the case, the

ensemble cannot be regarded as fraudulent; as Judge

Caldwell said in Foster v. McAllister, 114 Fed., 145, at

pp. 152-3:

''Many innocent and lawful or indifferent acts

are linked together, apparently on the assumption

that their aggregation would impart to them an

odious quality, which separately they did not pos-

sess. But the law will not deduce fraud from any

number of lawful and innocent acts. One who seeks

to attach a fraudulent character to such acts must

go further, and show that they were in fact done

with a fraudulent intent and for a fraudulent pur-

pose ; and whether they are so done or not is a ques-

tion of fact, which must be submitted to the jury

when there is evidence justifying its submission.

The transaction between the plaintiffs and Terrell &
Co. which is assailed was perfectly consistent with



76

honesty and good intentions, and, in the absence of

proof to the contrary, the law presumes it was of

that character. Mere suspicion, unsupported by evi-

dence, cannot be allowed to deprive a creditor of his

legal rights ; and fraud cannot be inferred either

by the court or jury from acts legal in themselves,

and consistent with an honest purpose."

And again (pp. 153-4)

:

''A bona fide creditor has a legal right to demand

of his debtor that he pay or secure his debt, and, in

the absence of a bankrupt law, a del)tor may lawfully

pay or secure one of his creditors to the exclusion

of all others. The necessarj^ effect of one creditor

taking a mortgage on all his debtor's property to

secure the payment of his d^bt is to hinder and de-

lay the other creditors of the debtor in the collection

of their debts, because it leaves them nothing out of

"\\hich to make their debts but the debtor's equity

of redemption in the mortgaged property, which is

valueless, except in so far as the property exceeds

in value the mortgage debt. But this is not hinder-

ing or delaying the debtor's other creditors, in a

legal sense; and it is not fraudulent as to them,

because the creditor had the legal right to demand

security for his debt, and the debtor a legal right

to give it, regardless of how other creditors might

be affected thereby. It is just what every other

creditor would have done if he had been equally dili-

gent, and had had the good fortune to be in like favor

with the debtor."

But assuming, as the court evidently did, that Colonel

Lay thought that he was doing something fraudulent in

having Wailes relocate this property for him, still we
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contend that the inile would be no different. As Mr.

Justice DeHaven, sitting in the Supreme Court of Cali-

fornia, said in Priest v. Broivn, 35 Pac, 323, in speaking

of the right of a debtor to prefer a creditor, at p. 325

:

''And of course, if, in such a case, the conveyance

is valid when made, it is not rendered invalid by

what the grantor may do or fail to do afterwards;

if the present fraudulent intention of the grantor

alone cannot defeat the conveyance, his subsequent

action in furtherance of his own fraudulent design&^

ought not to affect the rights of the grantee."

And, with reference to this secret transaction, by which

Lay procured the services of Wailes, we submit that

secrecy and haste are by no means elements of fraud.

As Mr. Justice Brown said in Davis v. Schwartz, 155

U. S., 631, at p. 640:

"In this case the preferred creditors receive no

more than they are entitled by law to have, and the

fact that they know that other creditors will suffer

by their preference does not show a want of good

faith. The effect of every mortgage to a creditor

as security for the payment of a pre-existing debt

is to withdraw the value of the property covered

by the security from the assets of the debtor, wliich

would otherwise be available in satisfaction of his

other debts. But unless a general bankrupt law,

or a law of the particular state makes the prefer-

ence illegal, it is difficult to see why mortgages given

under the circmnstances that these were given should

be held to be invalid. The fact that they ivere given

at night, under the instant apprehension of legal

proceedings, and that their execution ivas folloived
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hy an immediate delivery of possession, only indi-

cates that the insolvent debtor wished, in the selec-

tion of his creditors, to prefer his own friends, rather

than the plaintiffs, who would have secured to them-

selves the position of preferred creditors hy suing

out attachments and levying upon his property. In

short, they were attempting to do what the mort-

gages themselves successfully carried out. The

equities of the latter are at least equal to those of the

plaintiffs. We do not understand it to have ever

been doubted that a debtor may openly prefer one

creditor to the rest, and may transfer property to

him or give him security even after others have be-

gun their actions." (Italics ours.)

It being established that a debtor may prefer a cred-

itor, and that such a preference will not constitute a

fraudulent conveyance, it now remains to show that a

corporation may jorefer its own stockholders.

The power of the Whalen Company (an Illinois cor-

poration) to prefer its own stockholders is, of course, to

be determined by the law of Illinois.

In Reichwald v. Commercial Hotel Co., 106 111., 439,

the Supreme Court of Illinois said at p. 451

:

"We find it to be the indebtedness of the com-

pany, and that the transfer of the property was

but the payment of the company's bona fide indebt-

edness. An individual may turn out i^art or the whole

of his property in payment of his debts, and in so

doing may prefer creditors. We do not see why
this corporation might not do the same, and that

through the action of its board of directors.
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We! find nothing to impeacli the good faith

of the transaction. Kent lays it down: 'Independ-

ent of positive law, all corporations have the abso-

lute jus disponendi of lands and chattels, neither

limited as to objects nor circnmscribed as to quan-

tity.' (2 Kent's Com., 281.) In addition, here, the

law of tlie state where the corporation was created

conferred upon it the right to make contracts, ac-

quire and transfer property, with the same powers

in such respect as private individuals."

And again at p. 452

:

''The circumstance of Ingraham being a stock-

holder in the corporation, as he appears to have

been, did not debar him from obtaining security for

debts due to himself, to the exclusion of other cred-

itors. Buell v. Buckingham & Go,, supra; Whiteivell

v. Warner, 20 Vt., 425; Railroad Company v. Clay-

horn, 1 Speer's Eq., 562; Sargent v. Webster, 13

Mete, 497. We are not satisfied, from the evidence

as to its value, that the property transferred to In-

graham was any more than sufficient to satisfy the

mortgage on which it had been taken,—that at a

public sale it would have brought more than the

amount of the mortgage debt. If that be the case,

then Ingraham really obtained no preference over

other creditors in respect of his unsecured indebted-

ness. He but obtained satisfaction of the mortgage

which he held."

In Gould V. Little Rock, M. R. S T. Ry. Co., 52 Fed.,

680, the court, speaking through Judge Caldwell, said

at p. 685:

"The inducement to make the loans was to protect
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and give value to their own large interests as cred-

itors and stockholders of the corporation; but all

other creditors and stockholders, in proportion to

their interests, were equally protected and benefited

by the loan. Upon these facts, the deed of tmst

executed by the direction of the stockholders and

board of directors to secure the advances previously

made by these four directors to the company is a

valid security. The advances constituted a valid

debt against the corporation, which it was legally

liable to pay, and could have been compelled to pay

by suit. Where a corporation is legally liable to

pay a debt, it may undoubtedly give security for its

pajanent. The use of its property to pay or secure

a bona fide debt is not an unlawful use or diversion

of its property, no matter what official relation the

creditor sustains to the coi-poration. The corpora-

tion is under the same obligation to pay a bona fide

debt due to one of its directors and stockholders

that it is to pay a debt due to a stranger, and a se-

curity given for a debt due to a director and stock-

holder is as valid as a security given to any other

creditor. The doctrine established by tlie best-con-

sidered cases and by decision of the Supreme Court

of the United States is that the mere fact that

creditors of a corporation are directors and stock-

holders does not prevent their taking security to

themselves as individuals to secure a bojia fide loan

of money previously made to such corporation, and

used by it in conducting its legitimate corporate busi-

ness. Among the states maintaining this doctrine

may be mentioned Vermont, Massachusetts, Connecti-

cut, New York, New Jersey, Pennsylvania, Vir-

ginia, Illinois, Minnesota, and Iowa."
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There are nnmeroiis otlier decisions in the Federal

Courts holding that a corporation may not only prefer

its creditors, but may prefer its directors who are cred-

itors. This is, of course, carrying the doctrine further

than we need to carry it in this case. Colonel Lay was

not a director or officer of the company, and a convey-

ance to him of all the claims in satisfaction of his

debt would have been perfectly valid.

Clark & Marshall in '
' Private Corporations, '

' take the

view that a coiporation should not be permitted to pre-

fer its creditors who are directors, but, as to stockliold-

ers, they say (p. 2423)

:

''The rule recognized in most jurisdictions, that

the directors and other managing officers of an in-

solvent corporation are precluded, by reason of

their i^osition, from obtaining, as creditors of the

corporation, any preference over creditors, does not

apply to mere stockholders who are creditors of

the corporation, but who have no custody of or con-

trol over the assets of the corporation. They occupy

no fiduciary relation, in any sense, toward other

creditors, and, where preferences by insolvent cor-

porations are allowed at all, they may be preferred

by the corporation to the exclusion of other credit-

ors, if they are bona fide creditors, and the transac-

tion is perfectly fair and free from fraud; and they

may obtain a preference by execution, attachment,

or other legal process. This does not apply, how-

ever, when the preferred stockholder is also a di-

rector or other managing officer, or where he is the

sole stockholder, or a majority stockholder, and

takes advantage of his position to obtain- the pref-

erence over other creditors."
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We have conducted tlie foregoing argument upon a

hypothetical basis, viz. : that there had been an actual con-

veyance to Colonel Lay by the corporation, and we be-

lieve that we have demonstrated that, even in such a

case, the preference would have been perfectly valid in

law or in equity.

The facts, as they were brought out on the hearing,

do not even proximate a case of fraudulent conveyance,

because

—

First. There was no conveyance.

Second. There was no proof that the directors or offi-

cers of the corporation had ever heard of the Davies

claim.

Third. There was no proof that the corporation failed

to do anything after that claim arose that it had not

failed to do for several preceding years.

Four til. The relocators did not obtain the property

from the debtor, but obtained it from the United States

government; and

Fifth. The property could not have been sold under

the execution even if it had not been relocated by the

complainant.

We are confident that this court will readily see that

the argument advanced by the court below upon this

question of fraudulent conveyance is entirely specious

and fallacious, and that the court below will be reversed

by the decree of this court.
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Conclusion.

Tlie equities of tliis case are all with the complainant.

If lie stands for himself, his rights cannot be disputed.

If he stands for Colonel Lay, and was acting merely for

Colonel Lay, then consider the equities between Colonel

Lay and Davies. Which of the two is entitled to the

consideration of this court on the plain home-spun prin-

ciple of common right and fairness?

It was Colonel Lay's money and time that saved these

mines from forfeiture for the three years prior to 1904.

The amount of his debt against the company was double

that of IDavies. Both creditors, we will assume, were

entitled to their money. Davies desired to satisfy his

claim by virtue of an execution and levy. Colonel Lay

desired to satisfy his claim by relocating the property.

Each wanted to defeat the other's claim, if that were

necessary in order to secure his own. Davies waited

until the last day of the year 1904 to levy his execution

and Lay effected his relocation on the first day of the

next year. Each had been vigilant—each had watched

the other.

The court below readily concluded that Lay's anxiety

to defeat the Davies claim by relocating was fraudulent

and his conduct so shocking to the sensibilities of a court

of equity that all relief must be denied him. Although in

law he had secured a perfect title to the property, those
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were dirty liands knocking on the door of the court of

equity and the doors must remain closed.

But what about Davies ? His desire to secure the prop-

erty by an execution levied on the last day of the year

was not wrongful. His wish that he might be compen-

sated out of the property, to the exclusion of Colonel

Lay, was sanctity itself. It was Christian-like for him

to desire to defeat Lay's claim, but the judicial mind

revolted with horror and shame from the contemplation

of Lay's wicked desire to secure the property for him-

self—^liis unholy wish to be repaid for the very money

which for the three years prior to 1904 had conserved the

property to the corj^oration. The money which kept

these claims from forfeiture way back in 1901, and with-

out the expenditure of which there would have been noth-

ing upon which Davies could have levied an execution,

was the very money which has come within the range of

the closed eye of Justice.

The complainant is entitled to the relief prayed for

in the bill. We ask that the decree of the court below

be reversed and that a decree be entered here affording

to the complainant all the relief prayed for.

Eespectfully submitted.

Jesse J. Ricks,

For Appellant.
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Statement of the Case.

May it please the Court :

Counsel for appellant, in opening brief, attempts to "set

up a situation" in his statement of facts. For a better state-

ment of the facts, the Court is referred to the opinion of

the lower Court, at page 352 of the record. In addition to

the matters of fact stated in said opinion, the Court's atten-

tion is called to the following further statement of facts

:

Preliminarily, the "brief" is about as long as the evidence.

and I therefore prefer to refer the Court to the evidence

than to answer the brief in full.



I claim that the testimony of each and every one of the

officers of the Whalen Con. Mining Company amounts to

the full force and effect: "I don't know anything about it."

They must have been '"dummies." No books were kept.

No minutes were kept. No accounts were kept. They

never took any interest in the corporation. Colonel Charles

Lay was "the whole' cheese," as expressed by some of the

witnesses, in western parlance.

In 1901, 1902, 1903 and 1904, Colonel Charles Lay did

exactly the same things at all times. The corporation,

Whalen Con. M. Co. never authorized him to do anything

but always let the matter stand passive. He had the assess-

ment work performed for each and every of those years, for

and on behalf of the Whalen Con. M. Co. The company

kept no books or accounts of what he did for and in its

behalf. Lay had a carte blanche to do as he pleased and the

directors permitted him to do it, none of them having any

interest in the corporation. None of them cared.

It is necessary to read the testimony of the directors and

officers of the corporation to become convinced of the fore-

going conclusions of facts. Judge Farrington was severe

in his opinion against the doings of Colonel Charles Lay

and the corporation. The reading of the testimony is what

made him feel that way.

To show that Colonel Charles Lay's outlay was "con-

ceived in fraud and born in inequity," I refer the Court to

Exhibit No. 5, being a little pamphlet entitled "Fortunes

in Copper." Colonel Charles Lay denied, in his deposition

that he wrote it, and said George William Leighton wrote
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it, and Mr. Leighton denied that he wrote it, and Mark W.

Shaw testified that it was written by Colonel Charles Lay,

and that Lay handed the manuscript for him to read at

Cedar Switch, within about five miles of the mines, and

that he read it while sitting on a log, and that it was in

Colonel Lay's hand writing, and that the pamphlet was about

the same" as it w^as originally written by Colonel Lay. No

one can blame Colonel Lay for denying the authorship of

that peculiar pamphlet put out for the purpose of selling

stocks in the East. But, having denied its authorship, and

it being proved that he deliberately lied and perjured him-

self, his entire testimony, it is respectfully submitted, should

be rejected. The U. S. Postal authorities never "got on to

it," or else Colonel Lay would be in the same cell that

Colonel William Whalen, promoter of the Whalen Con. M.

Co. now occupies in California. The Court will read partic-

ularly at page 19 of Fortunes in Copper, Exhibit No. 5,

and compare it with the testimony, where it is shown that

only 14 sacks of sorted and picked ore was extracted from

the so-called outside claims, and about 22 tons from the

Prince of Wales and Copper Nut, and that not a cent was

returned therefrom.

Colonel Lay testified that the foregoing shipments of

picked and sorted ore (the very best being picked and sorted

for the purpose of making a good showing and selling stock)

brought him out largely in debt, and yet, in the face of such

returns he issues "Fortunes in Copper."

The evidence of Lay and Leighton shows that they are

both on the same "lay." G. W. Leighton contradicts him-



self throughout his testimony. The lower Court discredited

both witnesses, and the other witnesses knew nothing.

The claim of Daniel Davies is based upon work performed

as assessment work, under direction of Colonel Lay, for the

Whalen Con. M. Co. in 1903, and for assignments from

other miners who performed similar work.

Lay always acted on his own initiative, and the "corpor-

ation" let him do it. It may be true, and the fact need not

be disputed, that Lay asked some of the directors of the

corporation to contribute towards the expense of assess-

ment work, but it does not appear that the corporation was

ever solicited by Lay or any one else to have such work

performed.

The evidence shows that in 1904 Colonel Lay went upon

the ground and employed some of the same men who had

worked on assessment Work in prior years, and used the

same tools, and held the same reputation, in-so-far as the

field of operation was concerned, being on the ground, and

that he started from Chicago, the home ofifice, with the

same rights and authority that he had always acted under

during the years 1901, 1902, 1903, to-wit : no authorit}'

whatever directly issuing from the Board of Directors, but

well understood by said Board, and assented to. This state

of facts, as understood by the lower Court, and sufficiently

supported by evidence, constituted Lay, the agent of the

corporation, and, as resulting therefrom, the work done in

1904 was done for the corporation, and not done by a mere

naked trespasser.
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The mere naked trespasser theory in an afterthought,

which Colonel Lay received legal advice upon after the

trouble began.

Since writing the foregoing I have taken out of the mail

another brief, of 47 pages; this, by H. K. Mitchell. The

first is by Jesse J. Ricks, whose name does not appear of

record. The two briefs "slap each other in the face" in

many particulars, needless to particularize here.

The brief of ^Ir. Alitchell attempts to discredit the testi-

mony of Mark \V. Shaw, and quotes his affidavit in full as

shown at page 393 of the record. I really introduced that

affidavit in evidence first, and had it fully explained. (See

page 321 record.)

At page 328 of the record we find the following testimony

from Mark W. Shaw

:

Q. You did know then, December 17, that the Whalen

Company had not done that work?"

A. Yes, sir; that is what he said. Afterwards he wrote

me those letters, and then you made that copy and sent it

to me.

O. Who made that copy?

A. You did.

Q. Did I?

A. Yes, sir.

O. Well, I do not remember it, etc."

The foregoing testimony refers to the affidavit of M. W.

Shaw, so bitterly assailed in Mr. Mitchell's brief, at page 34,

et seq.



It thus appears from the record that if Mr. Mitchell is not

the author of that affidavit, at least it came from his office.

Mr. Mitchell never denied that he prepared it. Shaw ac-

cuses him in open Court of having sent it, and Mr. Mitchell

simply says, "Well, I do not remember it," and then sud-

denly changes the subject to posts, evidently wanting some-

thing to catch hold of. (See page 328 of record.)

M. \V. Shaw testified in open Court, and at page 325 of

the record, the Court warns the witness: "Now, we want

the facts, Mr. Shaw."

The reason of this injunction and warning was caused by

the affidavit, upon which the lower Court had remarked at

page 324, "If that document is absolutely true, there is but

very little that he has testified to on the stand that is cor-

rect," etc.

In view of the affidavit already made by Mr. Shaw, I con-

cluded that it would be better to have him present in Court,

and subject him to the view and examination of the Court,

and to make his explanation to the Court, in open Court,

which explanation he made in his own way at page 325.

The lower Court, after seeing the witness upon the stand,

and observing his conduct, and hearing his answers, con-

cluded that he was teljing the truth. The lower Court, after

reading the deposition of Colonel Lay and "Fortunes in

Copper," concluded that the Colonel was "fibbing."

The several letters from Colonel Charles Lay to M. W.

Shaw, introduced in evidence in the case, amply support the

testimony of Mr. Shaw.



It appears to be admitted by the "briefists" for appellant

that Colonel Lay went upon the ground in 1904 for the

purpose of extracting ore, and paying himself from the

profits thereof a large sum of money claimed by him to be

due to him by the Whalen Con. M. Co. From the foregoing

statement of fact—which I do not admit to be true—

I

deduce a different conclusion from what they do as a result-

ant point of law. If Lay went upon the ground in 1904

for the purpose of extracting ore and picking and sorting

the best in order to get back what he claimed to be due him

from the corporation, in my opinion, the work so done

would naturally result to the benefit of the corporation. It

would help to pay its debt—if it did actually owe the Col-

onel; and, as a result thereof, would be work upon the

claim for the corporation, or owner.

In other words, Lay's work in 1904, according to appel-

lant's briefs, was for the purpose of repaying himself by

extracting ore from the property of the Whalen Con. M.

Co. That was his intention, according to their briefs. If

Lay had succeeded in taking out enough ore to pay him-

self, would not the Work count for assessment work? What

difference does it make whether the work pays or not?

What difference does it make, in-so-far as laying a founda-

tion against the government title is concerned, whether the

miner and prospector is working in bonanza or in borasca?

The statute does not advise us. It makes no difference

whether one is simply cleaning out a drift or stoping out

ore. The prospector who expends $100 in simply cleaning

out a drift is entitled to more credit than the one who ex-



pends that much in taking out ore. He is working against

worse odds. Cleaning out a drift is what is known as and

called "dead work." Counsel's statements in their briefs to

the effect that the assessment work in 1904 consisted in

sorting ore from the dumps is incorrect. M. W. Shaw tes-

tified to the work done and where, and testified to over one

hundred dollars' worth of labor being performed on the

Prince of Wales, Amazon and Copper Nut.

The object of Colonel Lay in 1904, according to M. W.

Shaw, whose testimony is believed by the lower Court to

be true, was to get out a shipment of the best ore they could

sort, and make a showing and sell stocks. G. W. Leighton

testified that the work consisted mainly in sorting ore from

the dumps. Common sense teaches us that the best ore is

not found on waste dumps. It is generally put aside and

saved. Lay testified that he was a trespasser, without

authority, and that he believed he had the right to trespass

and take out ore to repay himself for the moneys he had

advanced in doing the assessment work in 1901, 1902 and

1903, and for his trip to Eureka in attending to litigation.

The Court will bear in mind the fact that during all those

years the Colonel acted with the same authority that he

acted under in 1904. The corporation's policy seems to

have been laisser faire^ or^ laisser le Colonel /aire ce qui

veiix. In other words, they let him do as he pleased from

1900 to 1904, inclusive.

If the Colonel was a mere naked trespasser, he was also a

thief, because he took out ore belonging to the corporation;

and whilst he swears that the ore brought him out in debt,
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it is nothing unusual for thieves to come out of the small

end of the horn as a result of their peculations.

The Court will further bear in mind the fact that the Col-

onel charged the corporation for all his expenses and

advances made for assessment work in 1901. 1902, 1903. and

in 1904 he claims that he was trying to reimburse himself

for such expenses by extracting and shipping ore belonging

to the corporation. The corporation was therefore paying

its own debts, out of its own property, and the labor per-

formed in so doing is therefore properly applicable to assess-

ment work.

If the Colonel had made money from his shipments of ore,

he would have had to credit the corporation with the

amount. His intention, therefore, was to work for the ben-

efit of the corporation, and help to pull it out of debt. If

his intention was as testified to by ]\Ir. Shaw, to extract rich

ore. and obtain a good return, and make a showing, and sell

stock, the work was still intended for the benefifit of the

corporation.

The explanation of ^Ir. Shaw, with reference to the

afifidavit, which was either prepared by }vlr. ^Mitchell, or at

least came from his office, and which is so severely attacked

by him, is perfectly reconcilable with reason. In December,

1904, Lav told Shaw that he was only a trespasser, and Shaw

told him that he must have lied all the way through, and

Lay felt indignant and asked Shaw not to call it a lie—that

he had to do something—which would mean that lie had to

lie. Then the affidavit was sent to him by Mr. ^Mitchell, and

Lay wrote urgent letters to have him (Shaw) sign the same.
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and G. W. Leighton called on him several times at his cabin,

which he had never done before, and urged him to go to

Eureka and acknowledge the affidavit prepared for him, and

he finally did so, under the belief that the information given

him by Lay was truthful, and after making the affidavit he

ascertained that the representations of Lay were not truth-

ful, and he promised to travel 2,000 miles if necessary to cor-

rect his error, and he did—he traveled from Chicago to

Carson to testify and correct his error, and submitted him-

self to the view and examination of the lower Court, and the

lower Court believed him.

Begging the pardon of this Court for the length of this

brief, and referring the Court to the statement of facts and

authorities cited by the lower Court in its opinion, at page

352 of the record, I respectfully submit that the judgment

and decree heretofore made and entered in said cause be

affirmed, and that appellees have their costs incurred herein.

ALFRED CHARTZ,

Councel for Appellees.
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Jn the United States Circuit Court of Appeals, Ninth

Circuit.

SYDNEY I. WAILES,
Appellant,

vs.

DANIEL DAVIES and WM. H. SWEENEY, Sheriff

of the County of Eureka, State of Nevada,

Respondents.

Brief for Appellant.

Appeal from the United States Circuit Court, Ninth

Circuit, District of Nevada.

This is an action in equity to quiet title to a group

of mining claims, consisting of eleven, situated in

Antelope Mining District, Eureka County, State of

Nevada, and to obtain a perpetual injunction as

prayed for.

STATEMENT OF THE CASE.

On the 1st day of January, A. D. 1905, the appel-

lant, Sydney I. Wailes, conceiving the land to be min-

eral, the property of the United States, and free and

open to location, exploration and purchase, located

"The Sydney," "The Victoria," "The Robert,"

"The Lee," "The Warren," "The Raj^nond," "The

Brenen," "The Morris," "The Ritner," "The Nil

Desperandum" and "The Daniel" mines (each claim

being 1500 ft. in length by and of the width of 600 ft.,

lying parallel and contiguous or longitudinal and

contiguous to each other), by complying with the

provisions of the Acts of Congress and the laws of

the State of Nevada governing and regulating the



location and appropriation of lode mining claims.

Appellant ever since such location has been and now

is in the actual possession of said several mines, and

annually has expended not less than one hundred

dollars on each of said claims as required by Sec.

2324 of the U. S. Rev. Statutes.

Prior to such location the above property (bearing

different names) was in the possession of and claimed

by the Whalen Consolidated Copi3er Mining Com-

pany, a corporation incorporated under the laws of

the State of Illinois. The said corporation (as

claimed b}^ appellant) did not do or cause to be done

sufficient or any work or make any expenditure upon

either of said mines as annual work or otherwise for

the year 1904, whereb}^ said mining property and

whatever rights said coi'poration had therein be-

came and was forfeited to the United States upon the

arrival of Jan. 1st, 1905, the title thereto reverting

CO instanti to the Government, and the land then be-

came "and was open to relocation in the same man-

ner as if no location of the same had ever been

made." (Sec. 2324 U. S. Rev. Stat.)

The respondent Davies claims his rights by au-

thority of a judgment obtained by him in the District

Court of the Third Judicial District in and for

Eureka County, Nevada, on the 29th day of De-

cember, A. D. 1904, against the "WHialen Consolidated

Copper Mining Company, a corporation, issuance of

execution thereon on the 30th day of that month, and

levy upon the property by respondent Wm. H.

Sweeney, Shex'iff of the County of Eureka, on the



31st day of December, 1904, and sale by him at public

auction to respondent Davies on the 18th day of Feb-

ruary, 1905, and execution, delivery and recordation

of a certificate of such sale and purchase.

Eespondent further alleges that the Whalen in-

corporation did the annual work for the year 1904

(Tr., p. 53, par. 14). and in that year (1904) one

Charles Lay, "with the consent of his said co-owners,

and representing: himself and said co-owners during

the year 1904, conspired with plaintiif, Sydney T.

Wailes, to make the locations of the several mining

claims, and that said attempted locations and relo-

cations of valid and existing locations of said mining

claims were made for the puipose of defrauding and

cheating said Daniel Davies out of the moneys found

due him." (Tr., pp. 55-56. par. 20.)

It is admitted by respondent that he did not do or

cause to be done any work on the property during the

year 1904 as a judgment creditor of said corporation.

(Tr., p. 54, par. 16.)

There are no findings of fact other than the con-

clusions of the Court expressed in its opinion.

The Court below detemiined the validity of the

acts done by appellant necessarv^ to constitute valid

locations in the following language:

"No issue has been raised as to the regularitv of

"the execution sale, and, although there has been

"some contention as to the time when the relocations

"were made and the discovery work done, still the

"weight of testimony is to the effect that stakes were

"-erected, monuments placed, comers marked and

"the discovery work done on eacli claim alleged to
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"have been relocated by Wailes in strict accordance

''with law." (Tr., p. 353.)

The specification of errors are specifically set forth

in appellant's assignment of errors (Tr., pp. 377-

381), and are herein presented seriatim.

It is deemed expedient to consider assignments

c, d, e, f, g and h, together, because the testimony

applicable to one alleged error is directly or indi-

rectly applicable to each of the other errors.

The foregoing errors present the following propo-

sitions of fact and law to be determined by this

Court, viz.:

1st. Was the land open and free to location on

the 1st day of Jany., 1905 ?

2d. Did the Whalen Consolidated Copper Mining

Company do or cause to be done in the year 1904 the

annual work required by sec. 2324 of the Federal

Mining Act?

3d. Was the work done by Col. Charles Lay in

the year 1904 on three mines, viz., the ''Prince of

Wales," the "Copper Nut" and the "Amazon," done

by him at the instance or request or knowledge of

said corporation?

4th. Was such work done by Col. Chas. Lay for

his personal benefit, or was it done by him to inure

to and for the benefit or use or said corporation as

annual work ?

5th. Does not the Government exact from the

claimant a full performance of his contract?

6th. Can a claimant of a mineral lode retain any

rights under his contract with Government without



any work done by him, and claim work done by tres-

passers or a stockholder for his personal benefit to

be claimant's annual work, and is not such claim an

attempted fraud upon Government?

7th. Is there any relation of trust existing be-

tween a stockholder and the coi*poration, until a

trust is declared by a court in equity?

8th. Has not the Whalen Co. become obsolete by

inertia as to annual work for three years prior to

Jany. 1st, 1905?

Each of which propositions of law and fact w^ere

determined by the Circuit Court adverse to appellant.

To substantiate the alleged errors I respectfully

submit that the testimony of four of the directors of

the Whalen Co., viz., Wm. L. Flook, S. H. Griffin,

Warren S. Kilmer, and Raymond B. Price, establish

the fact that the corporation had no money to do as-

sessment work, and that they, the directors or cor-

poration, did not do or cause to be done any work

upon said mines in the year 1904, and that they did

not have any knowledge that any work had been

done by Col. Charles Lay on the property or any part

thereof, and that such work cannot inure to the bene-

fit of the corporation as annual work.

Wm. L. Flook, director, testified (Tr., p. 118) as

follows: "To the best of my knowledge and belief

no work whatever was done by this company, or by

anybody on its behalf during the year 190-1. In De-

cember, 1902, Col. Lay and myself went to the mines

and did the assessment work for the year 1902.

Whether any work was done in 1903 by anybody I

do not know."
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S. H. Griffin, secretary, testified: "Have the rec-

ord book of the company [produces Pltft's. Ex. No.

1]. Was elected March, 1904. I was not present at

the meeting.

"Have you in j^our custody the books of the com-

pany showing receipts and expenditures during

1903-1904 and 1905, or any of those years? A. Not

as late as that; no, sir.

"What books have you showing receipts and ex-

penditures? A. Back in 1898 and 1899.

"Where are the books for 1903-1904 and 1905?

A. There weren't any books kept. [Page 98.]

"Have you ever received any money as secretary

of the company or had charge of any ? A. No, sir.
'

'

(Page 99.)

Warren S. Kilmer, president: "I will ask you if

at any time during your directorship of the company,

that comjDany did or authorized any assessment work

to be done upon the mines of the company in Ne-

vada? A. No, sir.

"I will ask you if, at any time during your direct-

orship of the company, the company had any money

with which it would have been possible to do assess-

ment work? A. No, sir.

"I will ask you when you finally resigned from the

Whalen Consolidated Copper Mining Company,

whether the reason that you resigned was that it had

no mone}^? A. That was one of the reasons; yes,

sir. [Page 105.]

"Who had charge of the work in Nevada for the

Whalen Company during 1902-1903? A. The

Whalen Co. of itself was not doing any work then.



**Who was out there for it? A. No one that I

know of." (Page 106.)

Raymond B. Price, treasurer, testified: "What
was done at that meeting? [Director's meeting

about April, 1904.] A. The only thing I recollect

is that officers were chosen. I think Mr. Kilmer was

president, Mr. Griffen as secretary, and myself as

treasurer. I remember of nothing else being done.

"Were any funds turned over to you as treasurer

of that company at that time, or at any other time?

A. I have never received an}^ treasure record. I

never heard of any money being in the treasury nor

ever received any. [Page 111.]

"To your knowledge did the directors or any di-

rector, or any officer of the Wlialen Company or the

company itself, do any assessment work in the year

1904 or authorize anybody else to do it? A. I don't

know of any assessment work being done by the

company in 1904. Certainly there was no money to

pay for any.
'

'Or at any time since ? A. Or at any time since.
'

'

(Page 112.)

The minute-book (Pltffs. Exhibit No. 1) is silent

as to any assessment and all other matters pertaining

to the business of the corporation during the year

1904.

It is quite evident from the above testimony that

the claimant of the property, the corporation, did not

do or cause to be done or intend to do the annual

work or any work upon the mines or any of them for

the year 1904.
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It becomes necessary now to learn from the evi-

dence the causes and purposes which led Col. Charles

Lay to go upon the property and do the acts com-

mitted and done by hitn in the year 1904.

That Col. Lay was a stockholder to the number of

twenty-two thousand shares, and had been such

holder and owner since the year 1901, stands asserted

by respondents and admitted by appellant. As early

as the year 1901 the indifferences of the corporation

to do the annual work is made manifest.

Col. Charles Lay testifies (page 216) : "In 1901 I

asked a number of people to join me that were own-

ers of the stock, and only one them to pay me back

some of the money I had paid, would do so, in sending

money to have the work done. In 1901 I think it

was we sent some. The case was then in the hands of

a receiver and I put up one-half of the money and

the Billings Estate the other half, by which a man

was sent out to do the assessment work. In 1902.

they all refused to do it and I raised private money

and sent out to have the assessment work done. In

the meantime it was taken possession of by William

Whalen and a gang of men and they were put off.

In 1903 I went out to the United States Court in

Carson City to attend to that case. In 1904 I went

again to that Court and I came back to the property.

[Tr., p. 216.]

"Who paid for the assessment work in 1902? A.

It was paid by myself and the Billings Estate, M.

Gunderson, who was the representative, he furnished

the money for me to pay for it.



**In 1903 who paid it? A. I did myself with

money I borrowed.

"What, if any, efforts did 3^011 make in 1904 to

induce the company or the stockholders of the com-

pany to do the assessment Avork for the year 1904?

A. I went to all the large stockholders and asked

them to pay me back some of the money I had paid,

and if they did I would continue to do the work.

"Did you go to the mines in 1904? A. I did. I

took some of the ore out.

"When did you reach there? A. About May.
'

' State what you did. A. I went there and I had

a few hundred dollars with me and I got Mr. Leigh-

ton to send off for some miners. We had two or

three there, and we took out the ore from the ' Prince

of Wales' and some from the 'Copper Nut' on the

diunps, and in the meantime Mr. Leighton and I had

taken up some other claims and we took ore from

them and I shipped that on, twenty-three tons of it,

to California and twelve tons of it to Salt Lake City,

and it brought me so largely in debt that I declined

to go any further with it.

"What object did you have in doing that work?

A. To reimburse myself for moneys I had spent on

it before.

"How much did that amount to that you had spent

before? A. I expended in 1901 $800.00 beside my
expenses in going out there and back, and other

things pertaining to the camp, about $1200. In 1903

I expended near $1500.00. In 1904 I was under the

expense of going to Carson City when the case was

tried there.
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"What authoriity did you have from the company

to go on the mines in 1904 and do work? A. None

whatever. I was virtually a trespasser there. I

went there trying to get the money out by selling

ore to reimburse me.

"How long a time were you at the mines in 1904?

A. I got to the mines in May and was there until

the 1st of July. I got hack again about the 22d or

23d of December and was there until about the 31st

of January.

"What time in 1904 was it that you had these talks

with the stockholders which you have testified to?

A. Here in October and November. I first had talk

with two of them before I went out there in May,

and I was trying to get them to put up money.

"Was there to your knowledge any work done by

the Whalen Copper Co. in 1904 ? A. There was not.

"Did you at the time of doing that work have any

intention of doing assessment work for the company?

A. None whatever." (Tr., pp. 216, 217, 218, 219.)

The foregoing testmiony of Col. Charles Lay is

fully corroborated by the testimony of William H.

Flook (Tr., pp. 117- 118): "Mr. Whitney and my-

self represented at that stockholders' meeting Mr.

G. M. Gunderson, the owner of over twenty-four

thousand shares of stock. Mr. Gunderson was a

client of the law firm of Sears, Meagher and Whit-

ney, Mr. Whitney being a member of that finri and

I a lawyer connected with that firm. During the

summer of 1904 there was presented to myself by

Col. Charles Lay the question of doing the assess-
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ment work for the year 1904. I may be wrong about

the time of the year, but it was in 1904 sometime.

Colonel Lay asked if we were going to do the assess-

ment work. I took the matter up with our client and

he Informed me that he was disgusted with the

amount of money he had already sunk in the prop-

erty and that he declined to advance an}^ more

money. I pointed out to him that the result of so

doing would probably be a loss of the property, be-

cause I did not believe any other stockholder would

put up the money for this purpose. He stated that he

did not care anywaj^; that he has done and did not

propose to put up any more money, and I so in-

fomied Col. Lay"—by the testimony of Warren S.

Kihner. (Tr., pp. 107, 108.)

"Then when it came to doing the assessment work

he [Lay] came to me to borrow the money to do the

assessment work and I finally let him have it. Could

you state amount *? A. My recollection is about

twelve hundred dollars. That includes Walcott 's ex-

penses to go out there, and the whole thing was about

twelve hundred dollars, and I have loaned him at

various times since. I loaned him seven hundred

dollars. He was in Florida and wrote to me to send

him a thousand dollars to pay some men that he had

hired that were working on the property, and I re-

plied that I couldn't do it, but after another letter

from him I sent hhn seven hundred dollars, or rather

I sent it to the Bank in Nevada to be placed to his

credit.

"What was the bank? A. The Eureka County

Bank.
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''Did Lay tell you at that time that you advanced

the various sums of money to him, or at any time

since, that he was endeavoring to save this property

for the company? A. No, sir; my relations with

Lay was a personal matter. It was not a companj^

matter at all"—^by the opinion of Judge Hawley

(page 295) and the testimony of Robert S. Benson

(page 214).

The legal deduction from the above testimony is

that the corporation, as a corporate body and claim-

ant under governmental privileges, has, including

the year 1902, and ever since, been in default in the

annual expenditure of one hundred dollars upon each

claim or any claim and by its inertia has treated its

obligation with the Government, conscious of the

penalty attached, as forfeited; in short, the corpora-

tion by its nonaction impliedly assented to the right

of any citizen to avail himself of the privileges

granted by section 2324, and impliedly abandoned

and yielded up to Government whatever rights it

may have acquired.

Deluded stockholders, two or three in number, well

knowing the forfeiture penalty, and conscious of the

masterly inactivity of the corporation to preserve

whatever rights in the property it or stockholders

may have, in the year 1902 contributed a sum of

money sufficient to preserve his rights and the rights

of the corporation by doing the work, and in that

manner stenuned the tide. In 1903 Col. Charles Lay,

a stockholder having 22,000 shares, and all other

or any other stockholder having declined to preserve

the rights of the corporation by contribution, "raised
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private money and sent out to have the work done."

In 1904 Col. Chas. Lay again importuned some of the

forsaken stockholders to contribute sufficient for the

annual work, but was unsuccessful.

It is quite convincing that up to this time Col.

Lay's efforts were to protect the stockholders and

preserve the corporation, but when the corporation

and leading stockholders each absolutely declined

to give anything to protect his or their shares, such

declination left Col. Lay not only legally, but mor-

ally, at liberty to act as he deemed best to obtain some

recompense for the cost of his 22,000 shares beside

the moneys expended by him in his efforts to pre-

serve the rights of all the stockholders and the cor-

poration. When he entered upon the property in

1904, can it be successfully asserted that the same ob-

ject governed him in his purposes as in the previous

years ? He testifies
: '

' I went there to reimburse my-

self for moneys I had spent on it before." Such

motive cannot be successfully controverted. When he

entered into possession in 1904, he commenced to as-

sort the ores on the dump and to extract the ore in

the mines, not only in the Prince of Wales and Cop-

per Nut, but from a claim owned by himself and

Leighton, for the purpose of transportation to reduc-

tion works. His work in previous years had been for

development purposes as annual work. No ore was

then assorted on the dump ; no ore was extracted from

the mines and mingled with ores from other mines

and transported. While, in 1904, the work was ex-

tracting, carrying away and conversion for remu-

neration.
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It is such work that respondents claim was done

by the Whalen Con. Copper Mining Co. as being

a fulfiUment of the requirements upon claimants of

lode claims imposed by section 2324.

Govermiient requires good faith on the part of

every claimant. If the ore extracted and shipped by

Col. Lay had been remunerative, the Whalen Com-

pany could have recovered its value beside damages,

if any damage to the mine in the working had

occurred. Col. Lay could not recover from the cor-

poration for the money expended in the working,

transportation and reduction of the ores because

he entered upon the property without authority or

permission. He stands in fact and law a trespasser.

The foregoing presents in substance the facts upon

which appellant claims his right of recovery. The

questions of law arising thereon are hereinafter spe-

cifically stated.

Respondents in support of their claimed rights

rely upon evidence, oral and documentary, to estab-

lish a fact that the work done bj^ Col. Lay was done

by and for the corporation and inured to its use

and benefit as annual work, and that Col. Lay and

other co-owners of stock conspired with Sidney I.

Wailes, appellant, to cheat respondent Davies out

of the money due to him.

It will be obsei*\^ed that each and every stipulation

relating to the taking of depositions by the litigants

state that objections to the admissibility of such tes-

timony might be taken on the trial as effectually

as if interposed at the time of taking the deposition.

It was upon the trial agreed that the entire testinaony
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might be read subject to objection and that the Court

in its deliberations would consider only that testi-

mony which in its opinion was admissible.

Upon the conclusion of the case and before argu-

ment appellant made in writing the following motion

(Tr., p. 3511) :

"Mr. MITCHELL.—Before proceeding to argue

this case I desire to have the records show a motion

to strike out the testimony of T. A. Burdick, J. E.

Norris, James Mackey, Frank C. Lewis, M. W. Shaw

and Daniel DaAdes, to strike out from the testimony

of those witnesses each and every admission, declara-

tion, statement and repetition therein contained,

made either by Charles Lay or George W. Leighton,

proving or tending to prove any act or performance

by the Whalen Consolidated Copper Mining Com-

pany of work done on the property in dispute in the

year 1904. Upon the ground that defendants have

failed to prove an}^ power from said corporation to

said Lay or Leighton so to do, and further to strike

out all hearsay evidence contained in the testimony

of each of said witnesses ; also all irrelevant, incom-

petent and iimnaterial testimony therein contained.

Specifications of the matter sought to be stricken out

will be presented in plaintiff's oral argument."

No ruling having been made by the Court upon the

foregoing motion, it becomes necessary to examine

respondents' oral and documentary evidence to deter-

mine what portion thereof, if any, is legal and ad-

missible, and then learn what portion, if any, of im-

material, irrelevant and incompetent matter was con-

sidered by the Court in its opinion.
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Excluding the question of fraud, which will be

hereinafter briefed, and confining myself to an ascer-

tainment of the question, Was the work done in 1904

annual work done by the claimant as required by sec-

tion 2324? it is deemed advisable to refer to re-

spondents' testimom^, for the purpose of showing

that, upon the question above stated, there is not any

evidence in the deposition of either T. S. Burdick

(pp. 235-242), Frank C. Lewis (pp. 260-269), James

Mackey (pp. 249-259), J. E. Norris (pp. 242-249),

or in any of the several exhibits introduced in evi-

dence by respondents admissible, neither does it con-

trovert the testimony of appellant hereinbefore

quoted and contained in the several depositions in-

troduced by him.

The attention of the Court is directed to the fol-

lowing objection made by appellant and respondent's

reply thereto (p. 239)

:

"Did you have any conversation with him [Lay] I

A. Yes.

"Relate the conversation.

"Objected to by the counsel for plaintiff on the

ground that the conversation and declarations of

Charles Lay at that period of time on the property

or elsewhere is irrelcA^ant, immaterial and incompe-

tent.

"Counsel for defendants propose to subsequently

connect Charles Lay with authority to act for and in

behalf of the Whalen Consolidated Copper Mining

Company and the stockholders thereof."



17

The same objection was taken to the testimony of

each of the other witnesses, viz.: Frank C. Lewis,

James Mackey and J. E. Norris.

Respondents have wholly failed, at any time, to

introduce any testimony to the effect that Col. Charles

Lay had the authority promised to be proven, or that

he occupied any relation whatever to said corpora-

tion other than as a stockholder, while appellant has

proven beyond a reasonable doubt that no such au-

thority was given.

Exhibit No. 6 (p. 275) is a letter from Charles Lay

dated January 30, 1905, and should not be considered

as evidence, because Col. Lay, without authority,

could not bind the corporation, neither could he im-

pair or prejudice the right of the appellant without

authority and no such authority exists.

Appellant asserts the same rights to respondents*

Exhibit No. 7 (p. 277), Exhibit No. 8 (p. 274), Ex-

hibit No. 9 (p. 278), Exhibit No. 10 (p. 280), Ex-

hibit No. 11 (p. 282).

Exhibit No. 12 (p. 387)^ bears date June 17, 1898,

and is wholly irrelevant.

Exhibit No. 13 (p. 390) is an affidavit made by

Geo. W. Leighton as proof of labor for the j'ear

1903.

Exhibit No. 14 (p. 388) is proof of labor for the

year 1902.

Exhibit No. 15 (p. 391) is a notice of location made

in 1903.

The last above includes all the testimony offered

by respondents to refute appellant's testimony that

the mine located by appellant was at the time of lo-
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cation Jany. 1st, 1905, free aud open to location in

the same manner as if no location of the same had

ever been made, excepting the testimony of Daniel

Davies and Mr. W. Shaw, which will be considered

on the question of fraud.

Uj^on the foregoing testimony of appellant and re-

spondents the circuit court concluded as a question

of fact and law that the work done by Col. Lay in

this year 1904 on the '^ Copper Nut," the "Prince of

Wales" and the ''Amazon" was sufficient, and inured

to the benefit of the Whalen Consolidated Copper

Mining Company which appellant contends is error

in fact and in law.

No Avork having been done on the remaining eight

mines, they must have reverted to the United States

eo instanti, and appellant having legally located the

same, the title was vested in him unless he is guilty of

the alleged fraud and conspiracy.

Appellant Sydney A. AVailes having been called as

a witness, on his direct examination testified to his

citizenship, the same having been denied.

Upon cross-examination he explains fully the cause

which induced him to make the several locations and

the manner in which the same was made. I copv the

same in full, the whole thereof being pertinent to the

fraud and conspiracy charged.

DEPOSITION OF S. I. WAILES.

"Cross-examination by Mr. FOOTE.
"Q. Tell me where you first met Charles Lay?

"A. I first met him in Washington, D. C, a few

years ago. He was a friend of the family, and I

used to see him around the house then.
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*'Q. Did you have any conversation with Mr.

Lay prior to your going to the mines of the Whalen

Consolidated Copper Mining Company in the latter

part of 1904, in reference to going there?

''A. Do you mean verbal or written conversa-

tions ?

"Q. Either? A. Yes, sir.

"Q. What was it?

"A. If you will let me tell the history, it will

probably be the best way to get at it.

''Q. Well, whatever it is, state.

"A. In November, 1903, I went to San Francisco

and accidentally met Col. Laj^ on the train. He got

on at Reno. He had been at the mines and we talked

over the subject. He said he was pretty hard up

for money and wanted to know if I had money to

put in; but the subject didn't interest me. I saw

Col. Lay once or twice in San Francisco aftenvards

in the fall of 1904. I think that summer Col. Lay

went to Florida, and we corresponded about some

other business. Then in the fall of 1904 he wrote me
stating that they were very much up against it in

finances, and the company had practicalh' gone out

of business, and they were afraid of losing the prop-

erty. He also said the he had given up all hopes

of doing anything in the matter, and referred to our

convei'sation in which he told me all about the prop-

erty, and said tliat there was a man in Chicago by

the name of Benson, Robert L. Benson, who he

thought would try and get hold of the property, and

that he thought there would probably be some money

in it for me if I could get in touch with Benson and
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put up some money with Benson and get hold of the

property.

' * Q. We only want w^hat was contained in your let-

ters, or conversation between yourself and Law; ?

"A. Well, I think I have given the facts up to that

time.

"Q. Was any of this in the form of letters between

yourself and Lay? A. Entirely.

"Q. Have you any of those letters?
'

' A. No, sir, I don 't think I have kept any letters

because they were difficult to read.

"Q. They have all been destroyed, have they?

"A. Yes, sir.

"Q. Have you any interest in the Nevada Central

Copper Company? A. None whatever.

**Q. Do you expect to pass these claims over to

that company?

"A. Yes, sir, on the projjer conditions. I have

put in my time and money there.

"Q. Have you had any consultation with Col. Lay

in regard to that ? A. None whatever.

"Q. With whom have you had consultation in

regard to that? A. With Mr. Robert L. Benson.

^'Q. Who advised you to go to the mines in the

latter part of December, and why did you take a spe-

cial train there ? A. I went on my owai advice.
'

' Q. Why did you take a special train ?

*'A. Because it was the only way of getting there

and getting away. My time, understand, was pretty

valuable at that time, and I had to get back to San

Francisco on Monday, and I had to take a special
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train or not get there. You understand there is only

one train a day from Palisade to Eureka.

''Q. Do you know what did you arrived at the

Camp '?

"A. It was on a Friday. Sunday was the first.

That was on Friday the 30th. I can tell by referring-

to a calendar. I left Friday afternoon at three

o'clock if my memory serves me.

"Q. Did you post any of the relocation notices

on the pix)perty on Friday?

"A. No, sir, I did not.

"Q. Did you post any notices of any kind what-

soever? A. None whatever.
'

' Q, Did anyone post any for you ?

"A. No, sir, not to my knowledge.

*'Q. As a matter of fact, didn't Col. Lay arrange

for that special train and have an arrangement with

you that he was to pay for it ?

"A. No, sir, Col. Lay didn't pay for it.

"Q. Didn't he arrange for the special train?

'
' A. Yes, sir ; he arranged for the special train be-

cause I wired the superintendent, and he wired him

because he knew him and I thought he could make

better arrangements.

"Q. Have you any understanding or arrange-

ment, direct or indirect, with Col. Lay whereby he

is to reimburse you for any expenses you have in-

curred in the relocation of those mines, or has he ad-

vanced you any money for the purpose of relocation

of those mines? A. None whatever.
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''Q. Lay at no time has sent you anj^ money or

made any arrangement with you to reimburse j^ou for

anything in connection with those claims?

**A. None at all.

' * Q. Did you ever know anything about the ground

before you went there?

"A. Only from his description.

"Q. You never saw it before?

''A. I never saw the property before.

"Q. And then you took these particular claims

up as relocations from what Col. Lay had told you

of their value?

"A. I had also made inquiries in San Francisco

as to the Nevada property. Not as to this special

property, but as to copper properties. The main

factor was that Mr. Benson thought it was proper to

put monej" into it.

1 ) v'Q. Well, that don't answer the question.

'*A. You asked me my reason for going into it.

'*Q. Bidry-ou relocate any other claims besides

these iWhalen 'G9mpany claims ?

- 'lit \A.:- i i Ten others, yes, sir.

miif%)i:Wha(tiimieiie8tl'lxave you in these relocations

^W:? ; li ^- A-i iTiieyiiarfe baine.

"Q. Are you paying all the expenses of this liti-

gajliioja ? . i ' > ;-Al i : iNsot ^ireistly ; no.

li'^Q^si Who/is: payingifehem?

-iif'A. 'iJVIx; Benson -and I are paying them jointly.

1 iVQl <I^ Col. Lay paying any part of it?

io1*jAi' '
• None whatever.

' * Q. Have^oU'aUy agreement with him as to that ?

"A. None whatever.
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**Q. You state, then, that you liave no arrange-

ment or understanding of any kind with Col. Lay as

to any interest he is to have in these relocated mines 1

*'A. I do.

**Q. They are your property and yours alone?

"A. Yes, sir.

"Q. And you have paid the entire charges in con-

nection with their relocation?

"A. I and Mr. Benson.

"Q. Together? A. Yes, sir.

"Q. But you are to transfer them to the Nevada

Central Copper Company?

"A. To the Nevada Central Copper Company,

provided they do certain things.

"Q. What are those certain things?

"A. Pay me enough money.

''Q. How much money do you want?

*'A. I don't think that is fair on this inquiry.

^'Mr. FLOOK.—Neither do I.

"Mr. FOOTE.—Q. Did you go out over the prop-

erty w'ith Mr. Leighton on Saturday?

*'A. Yes, sir, it was Saturday.

**Q. Did you see a man named Davies there, the

defendant in this suit? A. No, sir.

'
' Q. Do you know him ?

**A. I don't know him, and I didn't see him.

*'Q. Did you see any men working there or walk-

ing around?

**A. I saw Trimbath and young Leighton, both of

whom were working for me afterwards.

'*Q. Did you know there had been a levy by the

sheriff on this property?
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''A. I heard them talking of it, discussing it in

the camp. That is all I knew of it.

**Q. You did place some notices of locations of

mines before January 1st, did you not?

**A. I placed no location notices.

*

' Q. Were you with anyone when they placed loca-

tion notices for you ? A. No, sir.

*'Q. Were there any location notices posted on

Friday or Saturday that you know of?

"A. No, sir, not that I know of.

*'Q. Did you order them placed?

"A. I ordered them placed on Friday night or

Saturday morning.

"Q. Whom did you order to place them?

"A. I made Leightonmy agent and told him to em-

ploy Trimbath and his son in the work that was to

be done on those claims—the discovery work. I made

Leighton responsible for the placing of the notices.

"Q. Tell me just what you did there on Friday

and Saturday, when you were there, as particularly

as you can.

*'A. On Friday I arrived there rather late, and

there was nothing done Friday afternoon but talk.

I reached there six o'clock and had a good supper

and sat around, and Saturday morning I wanted to

take a look at the property, and Leighton and I went

out and walked over the property. We went on the

Prince of Wales incline and looked into that, and I

took some samples of the ore, and then we returned

to the camp just about in time to get dinner and take

the train.

"Q. Was that all that you did?
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''A. That is all.

*

' Q. Do you know Mr. M. W. Shaw ?

*'A. Yes, sir, he was at the camp at the time.

"Q. Did 3^ou see the sheriff or one of his deputies

on the ground at any time you were out there on the

ground? A. No, sir, I did not.

*'Q. On Saturday afternoon, when you were on

the premises, did you tell Leighton to take a crack

at anybody—I mean, shoot at them?

"A. No, sir.

"Q. Did you have any conversation of that kind?

"A. I can't remember it, and if I had any such

conversation I would have remembered it.

"Q. Did you have any maps of the ground there

before you went down there?

*'A. I had a map that was made out by a man
named Walker some time ago, the engineer in charge.

Col. Lay gave me that at the time we met in 1903.

"Q. As a matter of fact them, most of your

knowledge of these mines in Nevada came from con-

versations and latters with Mr. Lay?

"A. Most of it, yes, sir.

"S. L WAILES.''
The above testimony is not cross-examination of

matters testified to in his direct examination, but new
matter, and thereby becomes respondents ' testimony.

From the testimon^v a taint of fraud between appel-

lant and Col. Charles Lay, or any person whomso-

ever, is invisible even to the mental ej'-e. It stands

uncontradicted in every material part, and is a con-

vincing truth that Col. Lay and the witness are, so

far as fraud or conspiracy existed between them or
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any owner or co-owner or stockholder to cheat or de-

fraud respondent Davies out of his money, as distant

and as independent of each other as the letter A is

from Z in the alphabet. Respondents' witness J. E.

Norris (p. 248) did testify that he heard at a dis-

tance of sixty yards Wailes tell Leighton, speaking

in an ordinary tone of voice, "take a shot at them,"

which is by Mr. Wailes (p. 212) and by Mr. Leighton

(p. ) denied, while respondent Davies testified:

**We [meaning himself and J. E. Norris] saw this

fellow and Wailes running like two coyotes there;

I was in the buggy and Gene was tacking the notices

up, and I says, 'Here, come down here,' and Gene

says, 'What is the matter?' I says, 'Look at those

two men,' and Gene got up and looked. I says, 'Who
are they?' He says, 'Leighton,' and I says, 'Come

down here and have a drink,' and I pulled a bottle

out of my pocket, and I says, ' Come down, ' but they

wouldn't and went off.

"Did you know what they were doing?

"A. No, I don't know what they were doing, but

I could see by the acts there were running away;

they seemed to look small and cowardly when I called

to them, and they didn't come." (p. 346).

I quote the above, not as matters material, but for

the purpose of enabling this Court, in so far as it

may, to form some opinion as to the credibility and

character not only of the witness, but of the respond-

ents.

The entire testimony of Davies (pp. 335-349) re-

lates to conversations, declarations and acts done by

Charles Lay and George M. Leighton, and is a med-
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ley of incoherent expressions requiring no comment

other than a request of the Court to read it.

It is inadmissible and irrelevant to the issues here-

in presented.

The attention of the Court is requested to a re-

view of the evidence of M. W. Shaw, who occupies,

as a witness, an exceedingly peculiar and extremely

unenviable position in this case. Notwithstanding

all of his testimony, excepting that portion relating

to his interview with appellant on the mine which

is herein quoted, is inadmissible and subject to the

same objections hereinbefore stated to the admissi-

bilit}^ of the testimony of respondents' several other

witnesses, I desire to place before this Court his

sworn statement of material and relevant matters,

so that this Court can determine whether the maxim,

^^Falsus in nno, falsus in omnibus/' should not be

enforced.

The following is all the testimony, direct and cross,

relating to appellant:

'*Q. Now, coming down to the time Wailes came

there; when, if any time, did Wailes go upon that

ground—were you there? A. I was.

"Q. Now, tell when.

'*A. Do you want me to tell when he got there

and how he got there %

''q. Yes, sir.

"A. He arrived there on the 30th day of Decem-

ber, 1904. Mr. Leighton met him at the train; he

also met Mr. Lay, who came from Eureka; Wailes'

special was on the sidetrack. Leighton drove them

both up to the camp ; I saw them coming up the road,
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and I was not expecting Mr. Wailes coming, because

there was no train; I wasn't looking for no special

train ; when I saw him coming I went into the cabin

and built a fire ; Mr. Wailes and Lay came in ; the

first words Lay said to me, he says, ' Shaw, what do

think of this that Judge Breen done?' I says,

* I don 't know. ' He says, 'He gave Davies everything

that he asked for.' He then introduced me to Mr.

Wailes. I asked Mr. Wailes if he had been in Eu-

reka; he says, 'No.' He says, 'I came on a special.'

I said, ' Is that so ?
' Mr. Lay spoke up

—

"The COURT.—What do you expect to prove by

this?

''Mr. CHARTZ.—I want to show just what Mr.

Wailes did upon the ground there towards making

the locations that he claims to have made; to show

that his notices were prepared by Mr. Lay, and he

simply had to sign them; that that was all that he

did, and had nothing more to do with them ; and to

show that Mr. Wailes was acting for Lay all the time.

We have shown Lay's ownership of twenty-two thou-

sand shares of stock in the Whalen Company, under

his own testimony, at that time, and that he still owns

it.

"The COURT.—I understand what you claim,

but I could not understand the relevancy of the testi-

mony that the witness was giving.

"Mr. CHARTZ.—I think he is coming to it, to ex-

plain just what Wailes did.

"The COURT.—Come right to that, if you please,

Mr. Shaw.
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"WITNESS.—All right. Mr. Wailes asked Mr.

Lay, he says, 'What do you want of me. Colonel, to

do?' He says, 'I want you to jump this property.'

'Well, now,' Colonel La}^ says, 'I am perfectly will-

ing to help you in any manner I can ; but if there is

going to be any after-clap to this thing, and I have

to go into court, I can't afford it.'

"Q. (Mr. CHARTZ.) I think you said. Colonel

Lay said that—who said that?

"A. Mr. Wailes.

"Q. I think you said Colonel Lay said that, but

it was Mr. Wailes that said that ?

**A. Yes, sir; he said, 'If there is any after-clap,

I can't afford it, because I am making rapid prog-

ress with my company.' Mr. Lay says, 'You need

have no fear. I will see that you don't have to go

into court ; all I ask of you to do is to sign these i)a-

pers that I have written out, put your foot on the

property, and that is all. ' He says, ' I am your man.

'

"Q. Who said 'I am your man'?

"A. Mr. Wailes.

"Q. What papers were they ?

"A. The relocation papers.

"Q. Relocation notices? A. Yes, sir.

"Q. What was done?

"A. Mr. Wailes sat down and signed the papers

in my presence.

"Q. Who handed the papers to Mr. Wailes?

"A. Mr. Lay.

"Q. And Mr. Wailes signed them in your pres-

ence? A. Yes, sir.



30

*'Q. Now, then, what was done with them?

*'A. There w^as nothing done with them that

night; they left them there on the table; the next

morning Mr. Leighton and Mr. Wailes started out

to post the notices.

**Q. Would that be on the 31st?

*'A. That w^is on the 31st.

''Q. That w^ould be on the 31st they started out

to post the notices ?

"A. Yes, sir ; I went down to the well for w^ater

—

just as they started out I started out. When I was

coming back from the well I met the deputy sheriff

and Mr. Davies coming down the road in a buggy.

"Q. Norris, the deputy sheriff?

'*A. Yes, sir; right at the Copper Nut Mine;

they drove up to the Copper Nut Mine to place the

notice. Mr. Leighton and Mr. Wailes was there on

the top of the hill, probably a hundred and fifty feet

from the deputy sheriff and Mr. Davies. I saw

Leighton commence to run from Wailes. I didn't

understand what he was running away from Wailes

for; but I went on back to the cabin. When I got

back. Lay opened the door, and he says, 'Well, did

you seethe deputy sheriff?' I says, 'I did.' 'Well,'

he says, 'I call that Norris a son-of-a-b.' I says, 'He

is putting up the notices just the same.' 'Oh, yes,'

he says. I unhitched my team and came back into

the cabin; just as I got in Mr. Wailes came in.

'Well,' he says, 'the sons-of-b's are here; did you

see them?' Lay says, 'Yes, I told them I would not

recognize them'; he says, 'Where is Leighton?' He



31

says, 'Leighton is running like a scared deer taking

down the notices.' He says, *Is he taking down the

notices that we put up?' He says, 'Yes.' He says,

* Shaw, you go out and tell Leighton to stop. ' I went

and I could not find Leighton, so I came back, and

Avhen I got back Leighton was there at the cabin.

That noon Mr. Wailes went away.

'Q. What notices were the deput,y sheriff and

Mr. Davies putting up—w^hat kind of notices were

they? A. Notices of sale.

*

' Q. Sales or writs of attachment ?

"A. Ma.ybe it was a writ of attachment.

"Q. They were sheriff's notices?

'*A. Yes, sir.

*

' Q. Before Wailes left, what conversation did you

have with him with reference to your emplojTiient ?

''A. The evening before

—

''Q. That would be on the 30th?

"A. On the 30th; we were going to supper, and

Lay says, 'Wait a minute, Mr. Wailes, I want you

when you go in—there is a man there by the name

of Trembath, and Ollie Leighton, Mr. Leighton 's

son—during the supper I want you to state to those

men that from this day they are w^orking for you.'

He said, 'AH right.' He did so, during the supper

he passed those remarks, and Mr. Trembath says,

'I don't care who I am working for so long as I get

my pay.' Mr. Wailes says, 'Well, you can look to

me for your pay, and if you don't get it, why you just

make a howl about it.' He says, 'I will do that.'

The first month he didn't get his pay, and he made
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a howl, but not to Mr. Wailes ; he wrote to Lay, and

Mr. Lay had alread}" sent the money, but it didn't

come in tmie.

'

' Q. Lay told Wailes in jour presence to tell you

people that he was responsible thenceforth?

''A. Yes, sir."

Upon cross-examination he testified as follows

:

"Q. (Mr. MITCHELL.) Now, Mr. Shaw, you

say you were present at the time Mr. Wailes—that

you never had met before—had talked as freely as

he did to you about his objects and his motives; who

was present when he signed those notices?

"A. Mr. La}^ and myself.
'

' Q. You were the only persons there ?

''A. Yes, sir.

"Q. Where was it signed?

"A. Right on the table in Lay's office where you

slept when you were there.

''Q. You are certain now that this conversation

occurred in that place, and there was nobody pres-

ent there but yourself and Colonel Lay and Mr.

Wailes ? A. Positive.

**Q. You cannot be mistaken about that?

"A. No, sir.

''Q. Do you know a gentleman by the name of

Mr. J. R. Maley? A. No, sir, I do not.

*'Q. Do you know a gentleman by tlie name of

H. G. Ilesworth? A. No, sir.

'

' Q. Can you tell me how these notices of location

signed by Mr. Wailes are witnessed by H. C. lies-

worth and J. R. Maley?
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''A. No, sir, I cannot tell you, only, if my recol-

lection senses me right, they were signed when they

lay on the table.

'*Q. But these witnesses were not present?

**A. No, sir, they wasn't, but the papers were

signed.

"Q. Is it not very strange that Mr. Wailes, if

you were there and he made so great a confidant of

you, if he w^anted a witness, that he would have asked

you to sign it? A. They were already signed.

*'Q. You testified that he signed it in your pres-

ence?

"A. I did; I didn't say the witnesses did.

'*Q. I say, it is not probable that, after Mr.

Wailes had talked to you as freely as he did about

his private affairs, and he wanted a witness to these

notices, that he would have asked you at the time he

signed it to witness it?

**A. Mr. Wailes did not pay no more attention to

tliese papers—I really believe the man don't know

what was in the papers.

''Mr. CHARTZ.—As I understand it, the witness

testified that these notices came all signed and wit-

nessed before they were put up ; is that right ?

'*A. Yes, sir.

''The COURT.—I believe it would be proper for

you to draw that out on your redirect examination.

"Mr. MITCHELL.—That is all, sir.

"Redirect Examination by Mr. CHARTZ.
"Q. Counsel on behalf of complainant has shovm

you tlie name of Mr. Ilesworth and of Mr. Haley as

witnesses to the notices of location.
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'*Mr. MITCHELL.—Every one is signed by Iles-

Avorth and Maley.

"Q. (Mr. CHARTZ.) H. G. Ilesworth and J.

R. Maley as witnesses—were those names on the no-

tice before Wailes signed?

"A. I Avould not swear that they were, but the

papers all laid there and Wailes signed them.

''Q. Did anj^body else sign them?

"A. No, sir; so if they were there

—

"Q. They nmst have signed before Wailes ever

signed them? A. Yes, sir."

The witness then explains the affidavit by the fol-

lowing :

Plaintiff's Exhibit No. 1.

"AFFIDAVIT OF M. W. SHAW.

"State of Nevada,

County of Eureka,—ss.

"M. W. Shaw, being duly sworn, deposes and says

that his age is 42 years ; that since May, 1904, he has

been a resident of Camp 'Irving,' which adjoins the

mines formerly belonging to the Whalen Consoli-

dated Copper Mining Company, and known b}^ the

following names: The Prince of Wales, the Copper

Glance, the Amazon, the Blue Jay, the Copper Bolt,

the St. Denis, the Black Bird, the Jefferson, the Cop-

per King, the Daisy, the Copper Nut. That he is a

white male citizen of the United States; that he is

well acquainted with the several claims named above,

having lived within a mile and a half of each of

tbem for more than eight months, and lie knows well
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their boundaries, and he knows that from May, 1904,

to Dec. 31, 1904, there was no work done on either of

the said claims named above b}' the "Whalen Consoli-

dated Mining, or an}^ agent or stockholder for the

same, and such work would not have been done in

the time without his knowledge.

"M. W. SHAW.
''Witness: OLNEY LEIGHTON.
''Subscribed and sworn to before me this seven-

teenth (17) day of February, A. D. 1905.

"[Seal] H. F. GOLDING,
"Notary Public in and for Eureka County, State of

Nevada.

"Recorded at the request of S. I. Wailes, Feby.

17, A. D. 1905, at 15 minutes past 2 P. M.,

"WM. SPINNER,
"Recorder.

"The COURT.—Now, we want the facts, Mr.

Shaw.

"A. Yes, sir. When Mr. Lay told me he going to

jump the property, and that the company was de-

funct, and that the company had no officers, and that

he was a trespasser, I says, ' Colonel, then you and Mr.

Leightou both have lied to me
;
you told me that you

was here protecting the Whalen company's interests

when I came here; now you tell me that 3'ou have

not.' 'Well, Shaw, 'Tie says, 'don't call it a lie,' he

says, 'I had to tell you something, because I knew

you were corresponding with the Grand Rapids

stockholders, and I had to tell you something to pro-

tect ourselves.' After he went away he wrote, as

those letters show, asking me to make this affidavit.
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and I refused to Mr. Leighton to do it. Mr. Leigh-

ton came into my cabin, which he never done, but he

came into my cabin three or four times a day, asking

me to go in and make it, and I finally decided I would

do it, and I went in to Eureka and made the affidavit

on the assurance that what they told me was a lie,

was wrong, and I then undei'stood that there was no

officers in the county, no agent or officer of the com-

pany had been there during that year to do the work.

After I left there in August I went into Eureka and

Mr. Spinner told me that Lay did file the names

of the officers of the company, and showed me the

records. I said to Spinner, ' Those people lied to me
from the time I went there until I came away, and I

will travel two thousand miles to rectify this mistake

if I made it.

'

*'Q. When Lay first came there what representa-

tions did he make to .you on your emplojanent in May,

1904?

'^ A. When I went there he said he was protecting

the company's interests, and of the stockholders of

the company.

''Q. Now, to induce you to make this affidavit, he

said he had nothing to do with it all, and was a tres-

passer? A. Yes.
'

' Q. Did you believe him that time ?

"A. I believed hun until I went into Eureka, and

then I believed he was lying all the time.

'*Q. Since you made the affidavit, you found the

truth, found that he had lied to you, and under his

lies you made this affidavit ? A. Yes, sir.

^'ThatisaU.
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"Oross-examination of Mr. M. T. SHAW.
"(By Mr. MITCHELL.)

*'Q. What time did you have that conversation

with Colonel Lay that you last spoke of ?

"A. That I have just spoken of?

"Q. Yes, that you have just spoken of.

"A. December 17, 1904.

"Q. He then at the time explained to j^ou that

he had to do certain things to keep the stockholders

in the east all right, did he ? A. How is that ?

"Q. What was the conversation in which he told

you that he had to lie, using your language ?

"A. Yes, sir.

"Q. And he then explained to you that he w^as do-

ing that work himself, did he?

**A. Yes, sir, personally.

"Q. And that it w^as not the Whalen Company?

"A. Yes, sir.

"Q. That was in December, what date?

"A. The 17th ; I think it was the 17th he got there

;

somewhere in that neighborhood.

"The COURT.—Is that in December, 1904?

"A. Yes, sir; W'hen he returned after being in the

east.

" Q. (Mr. MITCHELL. ) After you had that in-

formation, how^ did you make that affidavit February

17,1905?

"A. Because he told me that he was not protect-

ing them.

"Q. That you say was in 1904, December?

"A. This was made in February.
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^'Q. February, 1905? A. Certainly.

*'Q. Very well, then, liow do you say that you

know that the Whalen Company did not do that

work? A. Because he told me so.

**Q. Didn't you testify in the first instance when

you first went there, you went to work for the Whalen

Company ? A. I did, yes, sir.

'*Q. Then you didn't know that Colonel Lay had

not lied to you at that time—had not explained to

you ? A. Not until December 17th.

''Q. December 17th he did ? A. Yes, sir.

"A. You did know then, December 17th, that the

Whalen Company had not done that work ?

*'A. Yes, sir, that is what he said. Afterwards

he wrote me those letters, and then you made that

copy and sent it to me."

In presenting the many contradictions, explana-

tions, improbabilities and falsity of the testimony of

this witness upon matters material, with all due re-

spect to the Court, I ask its indulgence, if my words

are harsh but true, because the untruths sworn to

by him justify such comment.

Is it not incredible that a conspirator to cheat and

defraud, in the presence of his co-conspirator, should

divulge to a stranger, a person to whom he had been

only formally introduced, so freely the secrets of the

conspiracy, particularly when Col. Lay, his co-con-

spirator had so long guarded the dishonest project

from the witness? If it is such.

Is it not incredible that if a conspiracy existed that

Mr. Wailes would have greeted Col. Lay with the

salutation, '*What do you want of me, Colonel, to
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do?'* He says, *'I want you to jump this property."

"Well, now, I am perfectly willing to help you in

any manner I can, but if there is going to be any

after-clap to this thing and I have to go into court I

can't afford it" (p. 300). Wailes said, "I am your

man." Lay said, "All I ask of you is to sign these

papers, that I have written out, put your foot on the

property, and that is all."

'

' Q. What papers were they ?

"A. The relocation notices" (p. 301).

It solemnly appears from the above that Col. Lay

had written out the relocation papers, and that

Wailes signed them in the presence of Shaw, but,

when confronted with the notices of location set out

in the bill, signed by H. G. Ayleswoith and J. li.

Maley as witnesses to Waile's signature, he explains

the same that the witnesses thereto must have wit-

nessed the signature of Mr. Wailes before Wailes

signed the same; ergo, Lay could not have "written

out" the papers. He did not know H. G. Aylesworth

or J. R. Maley, the subscribing witnesses ; they were

not there—thus imputing to Mr. Aylesworth and

Maley the crime of subscribing as witnesses to a sig-

nature that was not made.

Again : On the 17th day of February^ 1905, he made

the affidavit hereinabove set forth, in which he sweai*s

that "he knows that from Ma}', 1904, to December

31, 1904, there was no work done on either of said

claims named above by the Whalen Consolidated

Mining Company, or any agent or stockholder for

the same, and such work could not have been done

in the time without his knowledge."
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His attempted perversion of the truth contained

in the aifidavit is that Lay had lied to him, and when

he made the affidavit he did not know that Lay had

(not) done the work for the company.

On the 26th day of April, 1904, Lay told him (p.

292) : '*I am representing the company, and have

done so for three years and intend to continue so to

do."

On the 13th day of December, 1904, Lay told him

he was only a trespasser, and was going to jump the

property (pp. 319, 326, 327, 328) ; at times his testi-

mony fixes the date December 17th, 1904.

On the 30th day of January, 1905, Lay wrote to

him from San Francisco (Exhibit No. 6, p. 275), re-

questing him to make the affidavit, which is the only

request made by Colonel Lay, because all other let-

ters are dated subsequent to the date of the affidavit,

excepting Exhibit No. 7, page 277, which is dated

San Francisco, December 17th, 1904, and could not

possibly have reached its destination before December

20th or 21st.

If his testimony is entitled to any credence, he did

know on the 13th or 17th day of December, A. D.

1904, that Lay was a trespasser and ''going to jump

the property." If he knew such fact on the 13th or

17th of December, 1904, he certainly had such knowl-

edge two months later, to wit, February 1'7, 1905, the

date of the affidavit.

Does not such testimony show a wicked and de-

praved mind? Does it not show a bold defiance of

the solemnity of an oath, and the penalty of human

and Divine law therefor ? Does it not show a willful,
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premeditated and deliberate falsification of truth

upon matters material to the issues in this case, in

respect to which the witness could not be mistaken?

If so, appellant asks that the principle of the well-

known maxim may be applied.

Appellant could not refute his testimony—his depo-

sition as well as that of Lay had been taken in Chi-

cago and was in evidence in this case. Shaw knew the

utter impossibility of contradiction at the trial, and

availed himself of the opportunity, but he testified

that he had been charged by the Woodmen's Asso-

ciation of embezzlement, as an officer, of its funds

and expelled from the lodge. He also swore that he

had been, on appeal, reinstated. I now have {dehors

the record, obtained since the trial) a copy of an

affidavit from a member of Maple Camp No. 33,

Woodmen of the World, Grand Rapids, State of

Michigan, stating that he was a member of said Camp
in 1903, w^hen the charges against Shaw were pre-

ferred, when he was expelled and when he appealed,

and that the said Shaw never was reinstated.

I do not ask the Court to consider the above dehors

statement, but I do ask the Court to consider his

other testimony which cannot be reconciled.

TIhe statement ought not to be made, but I feel im-

pelled to do so.

Judge Story, in the case of The Santissima Trin-

idad, 7th Wheaton, pp. 160, 161, says

:

"But when a part}^ speaks to a fact in respect to

"which he cannot be presumed liable to mistake, if

"the fact turn out otherwise, it is extremely difficult
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"to exempt liim from the charge of deliberate false-

''hood, and courts of justice under such circum-

"stances are bound upon principles of laiv and equity,

''morality and justice to apply the maxim, 'Falsus in

^^uno, falsus in omnibus/ What ground of judicial

"belief can then be left Avheu the party has shown

"such gross insensibility to the difference between

"right and wrong, between truth and falseliood?"

See, also,

Wilkins vs. Earle, 44 New York, p. 172.

People vs. Davis, 15 Wendell, p. 602.

1 Sumner, pp. 329-356.

Notwithstanding the deliberate false statements of

the witness as above shown—notwithstanding the

reason and enforcement of the maxim as expounded

and elucidated by Judge Story—notwithstanding the

law that fraud must be established clearly and by a

preponderance of evidence, as any other fact—not-

withstanding the witness Shaw is impeached as above

demonstrated and stands guilty of self-subornation

of perjury, the Chancellor determined, against the

facts and the law, that appellant seeks relief in a

Court of Equity with unclean hands, and adjudged

that by reason thereof he obtained no rights or prop-

erty in the remaining eight mining claims upon

which no work had been done for the year 1904, there-

by convicting him of a quasi-criminal offense.

Appellant insists that so far as the eight named

claims are concerned, respondent cannot question his

right or title.

As a judgment creditor, Respondent Davies on the

18th day of February, 1905, purchased at sheriff's sale
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aU the right, title and interest the Whalen Company
had in and to the said eight claims, on the 29th day of
December, 1904, the date of his judgment, but, the in-

terest upon which the judgment became a lien, by Act
of Law (sec. 2324), reverted to the United States

January 1st, 1905, and when he purchased, he bought
nothing (no work having been done thereon by any
person whomsoever) , and having no interest he can-

not question the rights of appellant, acquired by his

several locations January 1st, 1905.

The Chancellor, in his opinion (pp. 367), says

:

**It is difficult to see why work performed upon

''such claims by a stockholder who had peaceably en-

'•tered thereon prior to forfeiture should not be

''counted as representative work, if perfonned at the

"proper time. These considerations lead me to con-

" elude that a stockliolder in a mining company has
'

' such a beneficial interest in the corporate property,

'^that any mining work done hy him on the unpat-

^^ented claims of the company must he counted «>s'

''representative work/' '

' The work done by Mr. Lay

"on the Prince of Wales, Copper Mountain, and

"Amazon in 1904 was sufficient to protect these

"claims from forfeiture and relocation."

The above precludes an "entity" from thinking or

acting. It is immaterial what his intention, his aims,

his purpose or projects may be, however good or bad

;

the same must be counted as for the benefit of the

corporation without regard to its condition, or the

performance of its duties. It declares that a stock-

holder cannot be a trespasser; it virtually precludes
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a stockholder from claiming and asserting the rights

granted by sec. 2324 to any citizen after a failure to

do the annual work, and if the title reverted to the

United States, it is an infringement of man's natural

and constitutional rights.

The law as given by Judge Bradley in the case of

Graham vs. Railroad Company, 102 U. S., p. 160,

differs very materially from the principles govern-

ing the Chancellor in deteraiining this case.

Judge Bradley saj's

:

"It is contended, however, by the appellant, that

"a corporation debtor does not stand on the same

"footing as an individual debtor; that while the latter

'^has supreme dominion over his own property, a

"corporation is a mere trustee, holding its property

"for the benefit of its stockholders and creditors, and
'

' that if it fail to pursue its rights against third per-

"sons whether arising out of fraud or otherwise, it

"is a breach of trust, and creditors may come into

"equity to compel an enforcement of the corporate

"duty. This, as we understand, is the substance of

"the position taken."

"We do not concur in this view. It is at war with

"the notions which we derive from the English law

"with regaixi to the nature of corporate bodies. A
"corporation is a distinct entity. Its affairs are

"necessarily managed by officers and agents, it is

"true, but in law, it is as distinct a being as an in-

" dividual is, and is entitled to hold property (if not

"contrary to its charter) as absolutely as an indi-

"vidual can hold it. Its estate is the same, its interest
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''is the same, its possession is the same. Its stock-

" holders may call the officers to account, and may

''prevent any malversation of funds or fraudulent

"disposal of property on their part. But that is

"done in the exercise of their corporate rights, not

"adverse to the corporate interests, but coincident

"with them.

"When a corporation becomes insolvent, it is so far

"civilly dead that its property may be administered

"as a trust fund for the benefit of its stockholders

"and conditions. A Court of Equity, at the instance

"of the proper parties, will then make those funds

"tinist funds, which, in other circumstances, are as

"much the absolute property of the corporation, as

"any man's property is his."

Hollis vs. Briei^eld Coal Co., 150 U. S. Rep., pp.

383-385.

Harper vs. Northwestern Manufg. Can Co., 48

Minnesota, pp. 192-195.

Gould vs. Little Rock M. R. & T. Ry. Co., 52 Fed.

Rep., p. 680.

Helliwell on Stockholders, sec. 15.

Again: The Government requires good faith upon

the part of the claimant.

Lindley on Mines, section 629, says: "The object

"of the law requiring work is that the holder of the

''mining claim shall give substantial evideyice of his

''good faith/'

Royster vs. Miller, 76 Fed. Rep., p. 52.

In section 633, Lindley says
: '

' Manifestly, the mine

"must be represented and the annual work performed
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*'})y or at the instance of the oivner or some one in

*'privity ivith him. Work clone b}'^ a mere trespasser

^'or stranger to the title will not inure to the benefit

''of the locator, although ultimately paid for hy the

''claimant''; and cites;

1st Morr. Mining Rep., p. 536.

Nesbitt vs. DeLaman Nev. G. M. Co., 24 Nev. p.

278.

In Smelting Co. vs. Kemp. 104 U. S. p. 655, Justice

Field says: "Labor and improvements within the

"meaning of the statute are deemed to have been had

"on a mining claim, whether it consists of one loca-

"tion or several, when the labor is perfonned or the

"improvements are made for its development; that

^^is, to facilitate the extraction of the metals it may
"contain."

Snyder on Mines, section 494, says work "must be

"done by the owner, or some one of them when there

"are more than one, in their behalf and at their in-

"stance and reqtiest * * * was the work done

"with the intention of holding the claim and protect-

"ing it from forfeiture, and was it sufficient for that

"purpose rather than the question under what name

"was it done," and cites

Jupiter Min. Co. vs. Bodin Con. M. Co., 11 Fed.

Rep. 682.

St. L. S. & R. Co. vs. Kemp, 104 U. S. Rep. 636.

Appellant is before this court holding the hand of

Government by reason of his several valid locations,

and in the name of the United States asserts that the

Whalen Co., since 1901, has not complied with the
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provisions of section 2324, but that Col. La.y, a stock-

holder, with the intent to preserve the rights of the

corporation and to prevent a forfeiture in the years

1902-1903, did work which may inure to the benefit

of the corporation.

In those years he did development work; he did not

assort ore on the dinnp, extract the same from the

mine and mingle with ore taken from his own mine

and transport the same for reduction, while in 1904

such was the character of all the work done. The

character of his work in 1904 is conclusive evidence

that it was his "intent to reimburse myself for

"moneys I had spent on it before," and that as to

such work he became and was a trespasser, and if not

a trespasser, such work does not and cannot be

claimed by the AVhalen Co. as work done by it, neither

can it inure to its benefit, because the law requires

^Hhat the holder of a mining ckiim shall give suhstan-

''Hial evidence of his good faith/' and that the work

was done "'with the intention of holding the claim and

"protecting it from forfeiture/'

Respectfully submitted,

HENRY K. MITCHELL,
Counsel for Appellant.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

SYDNEY I. WAILES.
Appellant,

vs.

No. 1572.

DANIEL DAVIES and WILLIAM H.

SWEENEY, Sheriff of the County of

Eureka, State of Nevada,
Appellees.

PETITION FOR REHEAEINO.

Now comes Sidney I. Wailes, appellant, by Jesse

J. Ricks, his solicitor, and moves the court to grant

a rehearing in the above entitled cause, and in sup-

port of this motion begs to call the attention of the

court to the following suggestions. /^ ^
v\vA<A



Suggestions.

May it please the Couet:

If we were confident that the members of this court

differed with us on the law applicable to this case,

this petition would not be filed.

The opinion rendered manifests a careful examina-

tion of the evidence and the facts, but does not show

that the court considered the question whether its

conclusion of facts really warranted an affirmance of

the decree of the lower court. We can not refrain

from the belief that, after finding that the inferior

court was right in his conclusion of facts, this court

assumed that an affirmance must follow, and did not

consider the question whether any principle of law

or equity, when applied to those facts, justified an

affirmance.

Our position is that the affirmance or reversal de-

pends entirely upon a question of law, and yet the

court's opinion does not apply a single proposition

of law or equity, does not even refer to a legal prin-

ciple,—indeed, does not, by citation or reference, in-

voke a single authorit}^, text or judicial.

We ask the court, in all fairness :—Is it entire

justice to decide a case upon the theory that the real

question is one of fact, when the defeated litigant



denies the justice of the decision and yet is willing

to admit, for the purposes of the decision, that all

of the conclusions of fact of the court are well

founded ?

The opinion, after stating the substance of the

pleadings, continues with a recital of the conclusions

of the court below, and then adds:

"It is unnecessary to review the testimony of

the case. A careful examination of it in detail

con\ances us that it fully supports the facts found

in the opinion of the court and justifies the de-

cree in favor of the defendant. The decree is ac-

cordingly affiiTQed."

This, the only part of the court's opinion, which is

more than a mere recital of what the inferior court

had concluded, indicates plainly that this court has

not considered the real question of law in this case.

That the court should miss the real vital question

is, perhaps, due to some fault in our presentation of

the case.

The decision relates to eleven mining claims. Of

these, the court finds that eight were open to reloca-

tion, and three were not open to relocation. The

appellant relocated them all, but this court, follow-

ing the lower court, has held that he is not entitled

to equitable relief even as to the eight that were sub-

ject to relocation, because his relocation was a part of



a sclieme similar to a fraudulent conveyance to hinder

a creditor.

In onr brief and argument, we assumed, almost as

a matter of course, that the case would be reversed.

The only question in our minds was whether this court

would agree with the lower court in his conclusion

that the assessment work had been done on three of

the claims. Because of this, we subordinated the

question of ''fraudulent conveyance," upon which

the bill was dismissed, and laid stress upon the three

claims that had been held not subject to relocation.

Our principal object was to have this court, in revei^s-

ing the decree, announce its opinion as to the three

claims, which the lower court had concluded were

not subject to relocation. That the decree could be

affirmed seemed impossible. It did not occur to us

that a court of review might hold that the relocator

should be denied his equitable rights in the eight

claims which were subject to relocation,—even admit-

ting the existence of this scheme.

That method of presentation is, perhaps, respons-

ible for the affirmance of the decree. We must, how-

ever, call the attention of the court to the fact that

we did discuss this "fraudulent conveyance" element

as the last point in our brief (pp. 57-82).

We do not ask a reconsideration of the facts. We



simply ask that the court consider the question

whether the scheme found ])y the court to have ex-

isted was in any manner fraudulent in law or in

equity.

If this court will take its own conclusion of that

scheme, as it is recited in the opinion of Judge Mor-

row, and apply to it a single test of fraud, or of

fraudulent conveyance, this petition will be granted

and the cause reversed.

This scheme found by the court, as shown in the

opinion, is as follows:

"The court found further that the complain-

ant in relocating the claims on January 1, 1905,

was only acting a part assigned to him in a

scheme devised by Lay and executed and car-

ried out by Lay and two other stockholders of

the corporation and by another who was the

treasurer and trustee of an estate holding shares

in the corporation. The purpose of this scheme

was the transfer of these mining claims to com-

plainant who in turn was to transfer them to

another corporation in which Lay and his asso-

ciates were stockholders, thereby delaying and

defeating the judgment recovered by the defend-

ant Davies against the Whalen Consolidated Cop-

per Mining Company."

We shall be satisfied if this court will announce,

in its opinion, or in denying this petition, that it is

fraudulent for a stockliolder not to volunteer to do



the assessment work on claims owned by the corpora-

tion with the design to have some one relocate the

claims for him, and thus prevent a creditor of the

corporation from securing the claims on execution.

If this court will make such an announcement, we

shall feel that it is then the law,—at present it is not

the law. We shall then understand that the court has

simply differed with counsel as to what the law is,

—

a consequence of most litigated cases.

Surely this court,—the court of last resort in a

cause which is of inestimable importance to this ap-

pellant and petitioner,—will not deem it unreason-

able if we ask that the court announce one single

principle of law or of equity which, when applied to

the very scheme the court has found to exist, will

show that the scheme constitutes a fraud, or even a

misbehavior that would require a denial of relief to

any participant.

Our purpose in asking that the court announce

such a principle of law or equity is not academic. It

is not that we are simply curious to know the legal

reasons underlying the court's opinion. We ask it

because we know, as well as it is possible to know

anything in the law, that the very moment this court

undertakes to formulate a legal or equitable doctrine

to show that the scheme outlined in the opinion is



fraudulent, just tliat moment the court will decide

tliat the decree must be reversed.

'We first ask this court to read point V of the brief

filed by us.

We next ask that the court bear with us in the fol-

lowing questions

:

First. When this court found that this scheme was

for the purpose of "delaying and defeating the judg-

ment recovered by the defendant Davies," did it have

in mind that the judgment was not recovered until

December 29, 1904,—three days before the relocation?

And did any of the participants in that scheme be-

tween that date and the date of relocation do any-

thing they should not have done,—or omit to do any-

thing they should have done?

Second. Did these stockholders, who participated

in the scheme found by the court, have any authorifi/

or direction from the corporation to do the assess-

ment work; or were they to be paid by the coipora-

tion for their disbursements or labor if they had

done the assessment work?

Third. If they were not authorized, directed or

paid to do it, was it their duty to do it?

Fourth. If it was not their duty to do the assess-

ment work, was it fraudulent for them not to do it?
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Fifth. If it was not fraudulent for them to omit

to do the assessment work, did it become any more

so because they Jineic that the effect of the forfeiture

would be to render worthless a creditor's judgment

against the company?

Sixth. If fraud can not be predicated upon the

knowledge that their omission to do the assessment

work would render a judgment worthless, does their

omission become fraudulent because they had the de-

sign to relocate the property themselves?

Seventh. If it was twt fraudulent for them to re-

locate the property themselves, does it become any

more wrong when they procure some third person to

relocate the property for them with the purpose of

subsequently transferring it to them or to a com-

pany in which they were interested.

Eighth. If the property had not been relocated by

Wailes, would the judgment rendered December 29,

1904, be of any value as against these eight claims

after January 1, 1905, when, as both courts have

found, the claims were open to relocation?

Ninth. If the omission by the stockholders to do

the assessment work on the property owned by the

corporation was not fraudulent, and if the relocation

by them was neither fraudulent nor detrimental to

the creditor, then what act or omission in the scheme
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can this court point out as having been a legal or

equitable wrong?

It is easy enough to speak in general terms about

a '^ scheme" and, by using the words "transfer" and

"delaying and defeating the judgment," give to a

transaction an odious aspect. It sounds plausible in

an opinion to condemn a scheme by three stockhold-

ers to "transfer" a mining claim to defeat a judg-

ment creditor; but, when the scheme, as found by

the court, was nothing more than an omission to do

the assessment work for the corporation,—a thing

they had no duty to do,—and a subsequent reloca-

tion for themselves,—a thing they had a perfect right

to do,—and a thing which was not detrimental to the

judgment creditor,^this court will find it impossible

to point out one act or omission of any one of the

schemers which was fraudulent.

We recognize that it is not the function of the

courts to satisfy defeated litigants and yet, when this

court, organized to share the burdens of the highest

court in the land, denies to a litigant the right to

enter a court of equity on the ground that he has

been guilty of fraud, is it unreasonable that this liti-

gant should ask the court to point out in its opinion,

in definite language, one single wrongful act or omis-

sion, or one single proposition of law applicable to

such act or omission, which would justify its de-

cision?
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There is more in this case, as it now stands, than

the dollars and cents value of the mining claims. The

court, without mentioning names, but with ample de-

scriptive language, has affixed the stigma of fraud to

men who have never been guilty of fraud.

Demands of common fairness surely require either

that they be vindicated or that they be told what spe-

cific rule of law or equity they have violated, and the

specific acts or omissions that constituted the viola-

tion.

This court does not frequently write an opinion

without the citation of a principle of law or equity.

Why should it do so in this case,—^where the entire

question is one of law?

In conclusion, we ask again that the court read point

V of our argument filed heretofore, and then, if it

does not grant this petition and reverse the decree,

to point out one single wrongful act or omission of

any participant in the ''scheme" found by the court

to exist, or one single principle of law or equity, which,

when applied to that ''scheme," will show that they

are guilty of inequitable conduct, or, indeed, one

wrongful act or omission that "delayed or defeated"

the judgment creditor.

Re^ectfully submiffe(
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Certificate.

Jesse J. Eicks hereby certifies that the above peti-

tion for rehearing is in his judgment well founded in

law and equity, and that it is not interposed for de-

lay.
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Names and Addresses of Attorneys of Record.

JOHN RUSTGARD, Nome, Alaska,

Attorney for Plaintiff.

C. D. MURANE, Nome, Alaska,

W. H. PACKWOOD, Nome, Alaska,

Attorneys for Defendants.

In the District Court of the District of Alaska, Sec-

ond Division.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOaEL, W. W. SALE, N. GALVIN, W.
B. STEWART, CARRIE BEATON, PHILIP
de FONTEVILLE, CHARLES EMERSON,
ROBERT HORN, and JOHN DOE and

RICHARD ROE,
Defendants.

Complaint.

Plaintiff above named complains of defendants

and for his cause of action alleges

:

I.

That plaintiff now is and at all times since the 5th

day of November, 1904, has been the owner of and

entitled to the exclusive possession of all of that

certain placer mining claim known and designated

as No. 5 Below Discovery on Wonder Creek, in Cape

Nome Mining and Recording District of Alaska, by
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virtue of a good and valid and subsisting location of

the same as a mining claim.

II.

That the said plaintiff ever since the said 5th day

of November, 1904, and until the 10th day of July,

1906, was in the exclusive and peaceful possession

of said premi.s^ but that on or about the said 1st day

of January, 1907, the said defendants forcibly, un-

lawfully & wrongfully entered upon the said prem-

ises and forcibly, unlawfully and wrongfully ousted

the plaintiff from the possession of a portion of said

premises and ever since have and now do so forcibly,

unlawfully & wrongfully withhold from this plaintiff

the possession of said portion, which portion is more

particularly described as follows, to wit:

Commencing at a point 155 feet in a direction

N. 1° 42' W. from the northeast corner of Placer

claim known as No. 6 Below on said Wonder Creek,

the same being the southeast corner of said claim No.

5, thence N. 1° 42' W. 1556 feet to a stake, the north-

east corner of said No. 5 claim, thence N. 81° 47' W.
501 feet to a stake, the northwest corner of said No.

5, thence S. 1° 23' W. 1406 feet to a point, thence

about 65° 50' E. 600 feet to point of beginning.

Magnetic variation, 19° 45'.

ni.

That by reason of said defendants' acts in so for-

cibly, unlawfully and wrngfully withholding the pos-

session of said premises from this plaintiff, this

plaintiff has been damaged in the sum of ten thou-

sand (10,000) dollars.
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Wherefore, plaintiff demands judgment against

the defendants that plaintiff is the owner in fee of

the premises above described by metes and bounds,

and that he is entitled to the immediate possession of

the same, and that the defendants have no right, title

or interest in or to said premises or any portion of

the same, nor any right to the possession thereof or

any part thereof, and that plaintiff have judgment

against the defendants for the smn of ten thousand

($10,000) dollars, together with the costs and dis-

bursements herein.

JOHN RUSTGARD,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, W. H. Sturtevant, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action, and that I believe the foregoing complaint is

true.

W. H. STURTEVANT,

Subscribed and sworn to before me this 26th day

of April, 1907.

[Notarial Seal] JOHN RUSTGARD,
Notary Public for the District of Alaska.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Di^vdsion. W. H.

Sturtevant, Plaintiff, vs. Charles Vogel et al.. De-

fendants. Complaint. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome, Apr. 27, 1907. Jno. H. Dunn, Clerk. By
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W. H. Stnrtevant vs.

-, Deputy. John Rustgard, Attorney for

In the District Court for the District of Alaska, Sec-

ond Division.

No. .

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOGIEL, W. W. SALE, N. GALVIN, W.

B. STEWART, CARRIE BEATON, PHILIP
de FONTEVILLE, CHARLES EMERSON,
ROBERT HORN, and JOHN DOE and

RICHARD ROE,
Defendants.

Answer to Complaint.

Come now the defendants in the above-entitled ac-

tion, and answering the complaint deny and allege

as follows:

1.

Deny paragraphs I and 11 of said complaint and

each and every allegation, part and portion thereof.

2.

Defendants deny paragraph III of plaintiff's com-

plaint, and deny that plaintiff has been damaged in

the smn of ten thousand dollars ($10,000), or in any

sum or amount whatever.

Wherefore, defendants pray that they may go

hence, dismissed with their costs and disbursements.

C. D. MURANE, and

WM. H. PACKWOOD,
Attorneys for Defendants.
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United States of America,

District of Alaska,—ss.

Charles Vogel, being first duly sworn, deposes and

says: That he is one of the defendants in the above-

entitled action; that he has read the foregoing an-

swer and knows the contents thereof, and the same

is true as he verily believes.

CHAS. A. VOGEL.

Subscribed and sworn to before me this 3d day of

May, 1907.

[Notarial Seal] JAS. M. STREETEN,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

* Service of the foregoing answer is hereby acknowl-

edged this 3d day of May, 1907.

JOHN RUSTGARD,
Plffs. Attorney.

[Endorsed] : In the District Court, District of

Alaska, Second Division. W. H. Sturtevant, Plain-

tiff, vs. Charles Vogel, W. W. Sale, N. Galvin, W. B.

Stewart, Carrie Beaton, Phillip de Ponteville,

Charles Emerson, Robert Horn, and John Doe and

Richard Roe, Defendant. Answer to Complaint.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. May 4, 1907.

Jno. H. Dunn, Clerk. By
, Deputy. C.

D, Murane and Wm. H. Packwood, Attorneys for

Defendants.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. .

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOOEL, W. W. SALE, N. GALVIN, W.
B. STEWART, CARRIE BEATON, PHILLIP
de FONTEVILLE, CHARLES EMERSON,
ROBERT HORN, and JOHN DOE and

RICHARD ROE,

Defendants.

Amended Answer to Complaint.

Come now the defendants and by leave of the

Court first had and obtained file this their amended

complaint, and answering plaintiff's complaint deny

and allege as follows

:

L
Den}" paragraphs I and II of said complaint and

each and every allegation, part and portion thereof.

n.

Defendants deny paragraph III of plaintiff's com-

plaint, and deny that plaintiff has been damaged in

the sum of ten thousand dollars ($10,000), or in any

sum or amount whatever.

And for further, separate and affirmative answer

and defense to plaintiff's complaint, defendants al-

lege:



Charles A. Yogel et al. 7

I.

That the defendants are the owners in fee and en-

titled to the present and exclusive possession of that

certain placer mining claim, situated in the Cape

Nome Recording District, District of Alaska, known

as the Lillian Association claim, more particularly

described as follows, to wit:

Commencing at stake No. 1 on the southeast

corner, which is identical with the southwest corner

of the Florence Association claim; thence N. 68 43'

W. 2517.3 feet to stake No. 2 or the southwest corner;

thence N. 16 8' E. 2644.9 feet to stake No. 3 or the

northwest corner; thence S. 68 44' E. 2527 feet to

stake No. 4 or the northeast corner; thence S. 16 20'

W, 2644.9 feet to stake No. 1, or the place of begin-

ning; containing a total area of 152.533 acres. All

hearing refer to the true meridian. That defendants

'

estate in said premises is by reason of a location

thereof as a placer mining claim, made on the 23d

day of July, 1903, by Charles A. Vogel and others

locators and by mesne conveyance to defendants.

II.

The said Lillian Association claim embraces within

its exterior boundaries all of the ground claimed by

plaintiff in his complaint, except a strip of ground 30

feet in width at the southwesterly corner of the loca-

tion claimed by plaintiff and about 150 feet in width

at the southeast corner thereof, as shown by plat

of plaintiff's on file in the injunction proceedings

hereinbefore had herein, marked Plaintiff's Exhibit

"B," to which reference is hereby made for a more

complete description thereof.
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Wherefore defendants pray judgment that they

are the owners in fee of the whole of the Lillian As-

sociation placer mining claim above described, and

that the plaintiff is not the owner of the premises

described in his complaint as against these defend-

ants in so far as they conflict with the said Lillian

Association claim above described, and that defend-

ants have and recover of and from the plaintiff their

costs and disbursements of this action.

C. D. MURANE, and

WM. H. PACKWOOD,
Attorneys for Defendants.

United States of America,

District of Alaska.

Charles A. Vogel, being first duly sworn, deposes

and says: That he is one of the defendants in the

above-entitled action; that he knows the contents of

the foregoing answer and that the same is true as he

verily believes.

CHAS, A. VOGEL.

Subscribed and sworn to before me this 7th day

of October, 1907.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : No. 1701. In the District Court, Dis-

trict of Alaska, Second Division. W. H. Sturtevant,

Plaintiff, vs. Charles A. Vogel, W. W. Sale, et al.,

Defendants. Amended Answer. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second
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Division, at Nome. Oct. 9, 1907. Jno. H. Dunn,

Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701—CIVIL.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOGEL, W. W. SALE, N. GALVIN, W.
B. STEWART, CARRIE BEATON, PHILIP
de FONTEVILLE, CHARLES EMJ/ERSON,
EDWARD HORAN, F. J. KOLASH, and

RICHARD ROE,

Defendants,

Plaintiff's Reply to Defendants' Amended Answer.

Conies now tlie plaintiff above named and for Ms
reply to defendant's amended answer:

I.

Denies each and every allegation, matter and thing

set up in said defendants' further, separate and af-

firmative answer and defense to plaintiff's com-

plaint.

II.

Allege that during all the year 1903 and forever

after there was and now is a uniform and well-known

custom among the miners and prospectors in the

Cape Nome Mining and Recording District, wherein

the premises in controversy are situated, requiring

a notice of location of any mining claim located to be
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filed for record and recorded in the office of the

Recorder of the said Mining and Recording District,

within ninety (90) days after the location of such

claim; and that a failure to record within such time

leaves the premises covered by the location free,

vacant, and open for location, as if the ground had

never been formerly located. That such custom and

rule has been generally observed and adhered to by

the miners, and that during all such time aforesaid

any mining claim of which no such location notice

has been recorded has universally been treated as

vacant and unappropriated public land, after a lapse

of ninety days after location of such claim.

III.

That the defendants herein have failed prior to the

time when plaintiff made Ms location on the ground

in controversy to file any notice of location as re-

quired by said custom, and that any location notice

which the said defendants or their predecessors in in-

terest ever did file failed to give such description of

the ground located with reference to natural objects

or permanent monuments as to identify the ground

or file any notice that could be in any way an aid to

anyone seeking information as to where the ground

claimed by defendants was situated.

Wherefore plaintiff prays judgment as in the com-

plaint herein.

JNO. RUSTGARD,
Attorney for Plaintiff.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant,
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Plaintiff, vs. Vogel, et al.. Defendants. Reply.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Oct. 11, 1907.

Jno. H. Dunn, Clerk. By , Deputj^

John Rustgard, Attorney for Plff.

In the District Court for the District of Alaska, Sec-

ond Division.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. CALVIN,

W. B. STEWART, CARRIE BEATON, PHIL-

LIP de FONTVILLE, CHARLES EMERSON,
ROBERT HORN and JOHN DOE and RICH-

ARD ROE,
Defendants.

Verdict of the Jury.

We, the trial jury in the above-entitled action,

find for the defendants, and that the defendants are

the owners in fee, and entitled to the present and

exclusive 230ssession of that certain placer mining

claim, situated in the Cape Nome Recording Dis-

trict, District of Alaska, known as the Lillian Asso-

ciation Placer Mining Claim, as the same is more

particularly described in the answer of the defend-

ants on file herein, and that the plaintiff is not the

owner of said premises or of any part or portion

thereof.

Dated this 12th day of October, 1907.

JOHN NESTOR,
Foreman.
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[Endorsed]: #1701. District Court of Alaska,

Second Division. W. H. Sturtevant vs. Chas. A.

Vogel et al. Verdict. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Oct. 12, 1907. Jno. H. Dunn, Clerk, by

, Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHAS. A. VOGEL, W. W. SALE, N. GALVIN, W.
B. STEAVART, CARRIE BEATON, PHIL-

IP deFONTVILLE, CHARLES EMER-
SON, ROBERT HORN,

Defendants.

Judgment Order.

On this day this cause coming on to be heard on

the motion of defendants for judgment, plaintiff ap-

pearing by John Rustgard, his attorney, and defend-

ants appearing by William H. Packwood, their at-

torney, and said cause ha^dng come on for trial on

the 12 day of October, 1907, and after hearing the evi-

dence, the argument of counsel and the instructions

of the Court, the jury returned into court with the

following verdict

:

''We, the trial jury in the above-entitled action,

find for the defendants, and that the defendants are

the owners in fee, and entitled to the present and ex-



Charles A. Vogel et rd. 13

elusive possession of that certain placer mining claim,

situated in the Cape Nome Recording District, Dis-

trict of Alaska, known as the Lillian Association

Placer Mining Claim, as the same is more particu

larly described in the answer of the defendants, on

file herein, and that the plaintiff is not the owner of

said premises or of an}^ part or portion thereof.

Dated this 12th day of October, 1907."

And the plaintiff having filed his motion for a new

trial, which said motion was on the sixth day of No-

vember, 1907, overruled and denied by the Court, and

the Court at this time being fully advised in the prem-

ises

—

It is hereby considered, ordered and adjudged, that

the defendants are the owners in fee and entitled to

the possession of the Lillian Association claim, situ-

ated in the Cape Nome Recording District, District

of Alaska, described as follows, to wit

:

Commencing at stake No. 1 on the southeast cor-

ner, which is identical with the southwest corner of

the Florence Association claim; thence N. 68° 43' W.
2517.3 feet to stake No. 2 or the southwest corner

;

thence N. 16° 8' E. 2644.9 feet to stake No. 3 or the

northwest corner; thence S. 68° 44' E. 2527 feet to

stake No. 4 or the northeast corner; thence S. 16° 20'

W. 2644.9 feet to stake No. 1 or the place of begin-

ning ; containing a total area of 152.533 acres. All

bearings refer to the true meridian.

—and that the plaintiff is not the o\ATier or entitled to

the possession of any portion of said Lillian Associa-

tion claim above described.
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And it is further considered, ordered and adjudged

that defendants have and recover judgment against

the plaintiff for their costs and disbursements in this

action, taxed at dollars, and that execu-

tion issue to enforce this judgment.

Done and dated in open court on this ninth day of

November, A. D. 1907.

ALFEED S. MOOEE,
District Judge.

[Endorsed] : Xo. 1701. In the District Court, Dis-

trict of Alaska, Second Division. W. H. Sturtevant,

Plaintiff, vs. Chas. A. Yogel, et al., Defendants.

Judgment Order. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Nov. 9, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. Yol. 5, Orders and Judgments, p. 555.

Comp. J. D. 2, page 43.

In the District Court for the District of Alasha, Sec-

ond Division.

No. 1701.

TT. H. STUETEVANT,
Plaintiff,

vs.

CHAS. A. YOGEL et al.,

Defendants.

Bill of Exceptions.

This case came duly on for trial before the Honor-

able Alfred S. Moore, District Judge, at the court-

house in the town of Nome, District of Alaska, Sec-

ond Division, on the ninth day of October, 1907, John
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Rustgard, Esquire, appearing as attorney for the

plaintiff, and W. H. Packwood, Esquire, appearing

as attorney for defendants ; whereupon the following

proceedings were had:

The jury having been impaneled, the attorney for

defendants moved the Court for permission to file an

amended answer on behalf of the defendants.

Mr. EUSTGARD.—"I object to any amendment

of the answer at the present time ; the original answer

simply denies the allegation in the complaint. The

amended answer, in addition to the denial of the alle-

gation in the complaint, sets up title in the defend-

ants to the ground under another location called the

Lillian, which is claim in this answer to be prior to

plaintiff's location of Number Five Below on Won-

der. The case has now been at issue awaiting trial

for four or five months, and the defendants are not at

the present time, under the circumstances, entitled at

this time to amend by raising absolutely new issues

which the plaintiff cannot be expected to be ready to

meet. '

'

The COURT.—"The amendment is allowed and

the amended answer ma}^ be filed."

To which ruling of the Court plaintiff' then and

there excepted, and which exception was allowed by

the Court. The amended answer was filed and made

a part of the record in this case. The plaintiff was

then given leave to file his reply to the amended an-

swer at any time during the progress of the trial.



16 W. H. Sturtevant vs.

Testimony.

Thereupon, W. A. HESSE was sworn as a witness

for plaintiff, who testified as follows : I am a surveyor

by profession and have followed that profession for

some ten years past. I made a survey last winter

of placer claim known as Number Five Below on

Wonder Creek ; the survey was made correctly and I

made correct field-notes. The plat marked Plain-

tiff's Exhibit "A" /r for identification I myself made

from my field-notes of the survey as far as Number

Five is concerned ; the lines on this map representing

Number Six Below and Number Six Bench are not

made from any survey, but are only approximately

correct ; but the lines representing Number Five are

absolutely correct, and you will see that they are the

only lines where the courses and distances are given.

The dotted line extending in a northeasterly direction

from the northwest corner of Number Six Bench

represents the southerly boundary line of what is

now marked on the ground as the Lillian Association

Claim ; the distance from the southeasterly corner of

Number Five to this dotted line, measuring along the

easterly side line of Number Five, is one hundred

and fifty feet ; the distance from the southwesterly

corner of Number Five to the dotted line, measuring

along the westerly side line of Number Five, is thirty

feet.

Mr. RUSTGABD.—''I now offer the map. Ex-

hibit 'A,' in evidence."
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Mr. PACKWOOD.—'*We object to the offer as

Incompetent, not properly authenticated."

The COURT.—"The map may be used to refer to

during the trial by the witnesses, but it is not proper

that it should go into the jury room. Objection sus-

tained."

To which ruling the plaintiff then and there ex-

cepted, and the exception was duly allowed by the

Court.

Thereupon, W. H. STURTEVANT was duly

sworn on behalf of plaintiff and testified as follows

:

Direct Examination by Mr. RUSTGARD.
My name is William Henry Sturtevant; I am the

plaintiff in this action ; I have been in Alaska since

1898—that is, I came to Seward Peninsula in the sum-

mer of 1898 and went up to Kotzebue Sound ; was up

there two years, then went into the Koyukuk and

came here to Nome in the fall of 1902 ; went outside

that fall and came back to Nome in the spring of 1903

and have been here and in this neighborhood ever

since I am acquainted with Wonder Creek and the

surrounding country ; I first became acquainted with

it in the spring of 1904 ; I was interested there at that

time ; I had a half interest with Captain T. A. Whis-

tler in Number Six Bench, which lies southwest of

the property in controversy ; it corners with my Num-

ber Five claim. I was in the Kougarok in the winter

and spring of 1904 and Captain Whistler staked

Number Six Bench in his and my name. I became

acquainted with the ground covered by Number Five
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(Testimony of W. H. Sturtevant.)

Claim during the summer and fall of 1904 ; I located

No. 5 Below on Wonder Creek on the 5th day of No-

vember, 1904 ; I located the claim in the usual way

;

I put my initial stake at the center of the south end

line adjoining the upper end center of No. 6 Claim,

and posted my notice there ; I called that the initial

stake ; it is the south end center ; I placed a board

stake at each corner; the stakes were about 3 feet

high, I should judge, and some 3 or 4 inches wide,

and I marked each stake and on the initial stake I

wrote ''initial stake. Claim No. 5, Wonder Creek, W.
H. Sturtevant, locator." The stke at the southwest

corner I marked "Stake No. 1, southeast corner,

Claim Five"; the stake at the northeast corner I

marked "Stake No. 2, northeast corner, Claim No.

5"; the Stke at the northwest corner I marked

"'Stafe No. 3 northwest corner, Claim No. 5"; the

stake at the southwest corner I marked "Stake No. 4,

southwest corner. Claim No. 5,
'

' and I put my name

on the stakes. Shortly afterwards I put in better

stakes, I put in 2x3 's or 2x4 's, I have forgotten which,

and put the same marks on them and cut them in with

a knife so that the}^ could not be rubbed out. The

same stakes are there still, standing in the same

places; and I also put mounds of sod around the

stakes. I put m,y location notice upon the initial

stake at the time I made the location ; I recorded the

location notice a day or two after ; the one I recorded

was an exact copy of the one I posted on the ground.

Plaintiff's Exhibit "B" is a certified copy of the no-

tice which I recorded,
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(Testimony of W. H. Sturtevant.)

(Plaintife's Exhibit ''B" offered and received in

evidence without objection.)

I had the claim surveyed some time last winter, in

January or February, I have forgotten which ; at the

time of the survey the stakes were standing as origi-

nally placed and they are in the same places still and

marked in the same way. I did some work on the

claim before I located it ; I did some work in the creek

before it froze up that fall ; I dug down as deep as I

could at various places and found gravel, and I also

found gold; I made my discovery there, that would

be on the southerly portion of the claim, probably

within one hundred or two hundred feet from the

southerly end line. After I located the claim I did

some work farther up; I started a shaft there, that

would be probably from three hundred to five hun-

dred feet north of the south end and near the creek,

when a rain storm came and filled it up for me; I

panned gold and made discovery in that hole also ; I

did that work some time in November, I believe prob-

ably somewhere between the twentieth and the thir-

tieth. A man by the anem of Peterson, Charles

Peterson, took a lay from me and afterwards did

some work on the claim not far from the southeast

corner in order to hold his lay. I don't remember

exactly the time when I started the shaft some three

to five hundred feet north of the south end line because

I have kept no memoranda, but I was working there

at the time the Lillian was surveyed; I was there

when the surveyors came out and started their work.
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(Testimony of W. H. Sturtevant.)

The first time that I knew that there Avas anyone

claimed any interest in the ground under the Lillian

Association was when Mr. Gibson, the surveyor, came

out and surveyed it and he said it was the Lillian As-

sociation. I believe that was sometime during the

latter part of November, 1904; it was after I had

located. The next that I found out about sombeody

claiming the ground was in July, 1906 ; I was working

in town at that time doing some carpenter work when

a friend of mine came in and told me there was some-

one building a camp on my ground, and I went out

after six o'clock after stopping work and I found

them building a tent or a camp right on there not far

from the southwest corner; they had a small boiler

lying on the ground but it was on the bench the west

side of my claim, but close to my line; there was a

carpenter there building a house and that house was

inside of my line but close to the west line
{ they said

they were going to work; I told them '^You are on

my ground"; they said they didn't know about that;

the}^ were all strangers to me, except the carpenter;

a man was 23ointed out to me as the foreman but T

couldn't get his name; I thought he said it was Du
Bose, but I didn 't understand the name ; I told him

he was working on my ground; he told me he was a

lajTiian and I told him that I forbid him working on

my ground. I asked him who was responsible and

who let him the lay and he said W. W. Sales ; I again

forbid him to go to work, and I went to town and saw

Sales. I went right away and saw him and told him

what I had found and he said, "They ain't on your
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(Testimony of W. H. Sturtevant.)

ground"; I said, "They are on Number Five creek

claim." "No, he says, "they are not." He says

"They have got a lay on the bench; they ain't going

to work on the creek claim"; I told him, "They are

building a house on my claim and to save any further

trouble they had better move the house off"; he says,

"That's all right and it won't do any harm to build

a house there.
'

' I told him that they could play mar-

bles there if they wanted to but not to take any gold

out of the ground; he says, "They ain't going to,"

and he says "They ain't going to be any trouble,"

and I left him. They sunk a shaft afterwards on the

bench adjoining my claim and went to bedrock, but

sometime later, probably in August, I heard they

had moved their outfit over on my claim and started

to work there. I went right out that evening and

they were working there then and I went to this man
that was the foreman and asked how it was that they

come to work there, that Sales told me he had no lay

on the ground; he says, "That's all right, we are

working here.
'

' I says,
'

' I forbid you to work here ; '

'

he says,
'

' there is gold here " ; I says,
'

' there is gold

here and I am telling you to let the claim alone,
'

' and

I got no satisfaction; I came boack to town and

looked up Billy Sales and told him they were working

on my ground; he says, "I have given them an ex-

tension lease." I says, "You have no right to give

them an extension lease on my ground. " " Well, '

' he

says,
'

' that 's all right.
'

' I said,
'

' I give you warning

that I claim that ground and shall contest it and warn

you to stay away from it." I started to sink a shaft
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(Testimony of W. H. Sturtevant.)

south of this dotted line on Exhibit "A" in February

or March ; I sunk to bedrock and I drifted.

Cross-examination by Mr. PACKWOOD.
I located Number Five Below creek claim; Cap-

tain Whistler located Number Six; he afterwards

some time amended is location and called his claim

Number Five ; I think he was wrong in changing the

name of his claim for the reason that he has never lo-

cated his Number Five, but the old original stakes

were Nmnber Six; Sheldon and Strand located

Number Five and I found their original stakes ; that

is the same ground that I located, I am sure of that ; I

found from the records that a Sheldon and Strand lo-

cation was made in 1902, that's the amended location,

and as I found no wo/ck done upon the ground, I con-

cluded the ground was open. I didn't laiow anything

about the Lillian Association at the time I located;

the first I knew of that claim was when Mr. Gibson

set up the stakes ; I had seen no stakes of that claim

before then ; that was mthin a few weeks after I had

located, I don't remember just how long—a very few

weeks ; I don 't think it was a month ; he was there at

that time with his men hunting all around looking for

stakes at the time I first spoke to him; I asked him

what he was looking for ; he said he was going to sur-

vey some claims; I asked them what they were, he

said the Lillian Association; I asked him where it

was ; he didn 't answer me and he went off and hunted

up and down all around the country ; finally, he had a

dog team with him with stakes and he afterwards lo-
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cated one at the northwest corner of Number Six
Bench and another one away across here somewhere
on the east side of the creek, and he put in several

stakes.

Q. ''Did you examine the stakes that he surveyed

from?"

A. "I never found any that he survej^ed from."

Q. '
' Didn 't know whether there was any there or

not?"

A. "I don't think there was, because I never

found any; I was looking for them."

Q. "Never saw any work done on that ground?"

A. "No."

Q. "No holes or anything of that kind?"

A. "No, not on the creek claim."

I done some work in 1905, that is, I hired Captain

Bayne to go out there and work; he put in a long

ditch in here and started a shaft; he did the work

south of the o^tted line on exhibit "A"; he was inter-

ested with Captain Whistler in Number Six Below.

Whereupon, plaintiff rests.

And, thereupon, CHARLES A. VOGEL, being

sworn, testified as follows for defendants

:

Direct Examination by Mr. PACKWOOD.
I am one of the defendants in this action; my oc-

cupation is that of a miner ; I have been lq the Dis-

trict of Alaska since 1898 ; I have been in Nome since

1899. I am acquainted with the ground in contro-

versy; I am acquainted with what plaintiff calls his

Number Five Below creek claim and have been ac-
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quainted with it since 1901. I am acquainted with

the Lillian Association claun; the dotted line on

Plaintiff's Exhibit ''A" represents approximately,

at least, the southerly boundary line of the Lillian As-

sociation. I made the location of the Lillian in the

spring of 1903 ; I believe it was July we put up our

stakes and filed the location notice; I made discovery

prior to that time, though, prior to 1903, and we put

mounds at that time ; we put four corner stakes and a

center stake—that is, a side line stake on each side

;

the initial stake was—well, we started right here at

the southwest corner.

Q. "Referring to the blueprint map marked Ex-

hibit "H" simply as a matter of illustration—I don't

care to introduce it in evidence at this time—your

initial stake was at the southeast corner?

A. "Yes, sir."

I placed a 2x4 stake there. I marked it the Lillian

Association; well, I wouldn't be positive now whether

I started this way or the other way; I wouldn't swear

to that now ; it is in the notice. We placed the four

corner stakes and placed a stake in the center, what

we term a line center, with heavy mounds around

each stake; the stakes were 2x3 's and 2x1 's, sawed

lumber; they stood four feet above the ground; we

placed the location notice upon the initial stake ; that

location notice described the claim by reference to

the boundaries. This location notice remained upon

the ground until January, 1905, when I filed an

amended location notice ; I had the ground surveyed
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and the location notice was upon the ground at the

time. We worked on a bench in a draw on what

would be the right limit of Number Three on Won-

der, as marked on the blueprint. I know Mr, Sturte-

vant; I met him out there on the ground. I was

upon this ground very often in 1903; there wasn't

a week passed but I was on the ground ; at that time

I was working also on Moonlight. I kept up the

stakes all the time and they were marked all the

time ; I put the name at the time I located upon the

stakes; I j)ut the name in pencil and marked the

number of the corners, the corner and also the num-

ber, and after that in the summer, in the fall of 1904,

we had it surveyed and Mr. Gibson marked them

himself properly. The claim was surveyed some-

time in November, 1904; I was present at the time

of the survey; the original stakes were standing at

that time and the location notice was on the ground.

Defendants' Exhibit "1" is a correct copy of the

location notice we posted on the ground and is a cor-

rect copy of the location notice we recorded.

(Defendants' Exhibit Niunber One offered and re-

ceived in evidence without objection.)

Defendants ' Exhibit Number Two is a copy of our

amended location notice which we filed after the sur-

vey was made.

(Defendants' Exhibit Number Two offered and

received in evidence without objection.)

Q. "Were you acquainted with the telephone line

of the Wild Groose Company at the time you located

the Lillian Association claim?"
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A. ''Yes, sir."

Q. "And with the telephone line of the Pioneer

Mining Company?" A. "Yes, sir."

Q. "You may state whether or not at the time

you located the claim, the claim was located with ref-

erence to those poles?" A. "Yes, sir."

Q. "You may state if the location at that time

was correct with reference to those poles ? '

'

A. "Yes, sir, it was."

Q. "Are those poles there at the present time?"

A. "No, sir."

Q. '
'What became of them ? '

'

A. "Well, I presume the company has taken

them down, in the fall of 1904 or spring of 1905. '

'

Cross-examination by Mr. EUSTGARD.
I located two claims on the same da}^ I located the

Lillian; the two were the Lillian and the Florence.

Dr. Sewell, C. P. Scates, Cullen, Jack Galvin and

myself were together at the time we made the loca-

tion; Jack Galvin is the husband of N. Galvin men-

tioned in the location notice ; we all signed the loca-

tion notice; we posted one on the ground and re-

corded the other; I believe Dr. Sewell wrote the lo-

cation notice, I wouldn't swear to that who wrote it,

but I have got a faint recollection that he was the one

that done it, done the writing; we wrote it on the

ground, anyway; I think the Lillian location notice

was placed right at the southeast corner, if I remem-

ber right, but I am not positive. I could not swear

what stake it was placed on; I cannot tell from
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the location notice which was the initial stake. I

realize that the location notice is very indefinite, that

is the reason I amended it; we amended it as soon

as we could—January first, 1905.

Q. ''You realize, Mr. Vogel, don't you, that it is

absolutely impossible for am^ man to find the claim

from the location notice ?"

A. "Well, it is written out a little indefinite, that

is very true, but we amended as ssoon as we could;

otherwise we wouldn't have spent the money on sur-

veying."

Dr. Sewell was one of the dentists in the town at

the time ; he was a pretty intelligent fellow ; we wrote

out the location notice of the Florence at the same

time ; I believe Dr. Sewell wrote that notice also ; we

also recorded that the next day, the twenty-fourth

of July.

Q. "In that location notice of the Florence, you

signed this statement, Mr. Vogel—'This claim (the

Florence) runs south to the south side of No. 4 on

Wonder Creek, and includes creek claims Numbers

2, 3 and 4 on said Wonder Creek'—you signed that?"

A. "I must have, I guess, if my name is there

—

it is a cinch."

Thereupon, ARTHUR GIBSON was sworn on be-

half of defendants and testified as follows:

Direct Examination by Mr. PACKWOOD.
My name is Arthur Gibson; I am a civil engineer;

I am acquainted with the Lillian Association claim

;

I surveyed the Lillian Association claim on the 20th
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and 21st days of November, 1904 ; the blueprint, Ex-

hibit H, correctly represents my survey; the south-

west corner was the first one we came to; at that

corner I found a 2x4 pine stake marked with pen-

cil, writing illegible; 2x4 pine stake marked with

blue chalk Stake No. 1, the balance I couldn't de-

cipher ; a 2x3 pine stake marked with red paint 240

;

%''xl%'' pine stake marked Stake Xo. 1, NW. corner,

first tier bench off No. 6, Wonder Creek, located

January list, 1904, T. A. Whistler, W. H. Sturte-

vant; %''x3" pine stake marked with pencil, part I

could not decipher, SE. corner, tin can on top of

stake containing location notice of Hidden Treasure

160-acre tract, located April 17th, 1901 by E. McLen-

nan and others; 2"x3" pine stake; this one I placed

there, scribed S. No. 2, L. A. C, S. W. C, sur^'ey

tack on top; Mr. Vogel pointed out this corner at

the time as the corner of the Lillian. From that

point I ran the line to the southeast comer; at that

corner was a location notice of the Florence 160-acre

tract Association claim, located July 23d, 1903, by

Chas. A. Vogel and others; at that point there was

a stake with a tin can on top, writing illegible, 1%
inch by 3% inch pine stake, no writing visible ; this

stake I scribed S. E. S. No. 1, L. A. C, S. W. S., No.

3, F. A. C, survey tack on top; also tin can on top

containing location notice of Florence. Fro>z that

point I went back to the southwest corner and meas-

ured a line from the southwest to the northwest cor-

ner; at that point there was a stake 1% inch by 314
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inch pine stake, marked with pencil Xo. 10, Hidden

Treasure Groui3; there was no other stalve there; I

marked the same stake when I survej^ed it ; I scribed

that stake S. No. 3, L. A. C, N. W. ; I then tied in

some of the stakes of 2, 3 and 4 Below on Wonder

Creek, because I had surveyed those claims in 1900.

From the noii;hwest corner I ran a line to the north-

east corner of the Lillian ; there was no stake at that

point, but Vogel identified the place where the stake

should be, so I put a new stake there to represent both

the northeast corner of the Lillian and the northwest

corner of the Florence.

Cross-examination by Mr. RUSTGARD.
Mr. Vogel was with me at the time I made the sur-

vey; there were two other men with me, but I don't

recall their names ; we had a dog team and a load of

stakes; I don't remember how many stakes we had

along, but we had enough to go around for the cor-

ners; we put in some stakes on the side lines, put

one stake on each side line ; it took six corner stakes

for the two claims because we used common corner

stakes for the Lillian and the Florence, where they

joined the other stakes we put midway between the

corners as side line stakes; T cannot tell the exact

point where the side line stakes were put for I didn't

tie them in with the survey ; we just sighted them in

;

they were placed somewhere about halfway between

the corners. I found no stakes marked the LiUian at

all ; there was a bunch of stakes at the southwest cor-

ner but none of them was marked Lillian; I put a
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new stake there and scribed it the Lillian as I have

testified to; at the southeast corner of the Lillian I

found an old stake with a tin can on top containing

a location notice of the Florence, but there were not

marks on the stake that I could make out ; I scribed

the stake as I have already testified. I found no

stakes standing between the southwest and the south-

east corner belonging to the Lillian or pertaining to

the Lillian; at the northwest corner of the Lillian

I found just one stake; that one was marked with

pencil Number Ten Hidden Treasure Group; there

was no other mark on it; I scribed that stake for th-

Lillian as I have stated. I found no stake between

the southwest and the northwest corner of the Lillian

pertaining to the Lillian. I found no stake at the

northeast corner of the Lillian, but placed a new one

there, and scribed it as I have stated ; Vogel pointed

out where the stake should be. I set entirely new

side line stakes all round; I found no stakes at any

side line pertaining to the Lillian location.

*'Q. When you started out you took with you

enough stakes to set, to put down a full set of new

side line stakes and such corner stakes that might be

missing ? '

'

"A. I never counted the stakes on the sled; I

couldn't tell you how many we had with us; Mr.

Vogel brought the stakes; we had plenty for the

stakes we set."

"We set a complete new set of side line stakes for

the Florence at the same time ; I found the location



Charles A. Vogel et al. 31

(Testimony of Arthur Gibson.)

notice of the Florence Association at the southwest

corner of the Florence Association claim, and there

was a bunch of stakes at the southeast corner of the

Florence; the northeast corner wasn't there; Mr.

Vogel identified the place; I found no location a'.

tice of the Lillian. I had read the location notice of

the Lillian, but I don't know whether I had a copy

of it at the time I surveyed or not.

"Q. From the location notice could you have been

able to determine where the claim was ? '

'

"A. There is very few old location notices where

you can tell where the claim is located."

*'Q. You couldn't tell from this one?"

"A. I wouldn't say that I couldn't or that I can."

''Q. Do you know where the Pioneer Telephone

line and the Wild Goose telephone line crossed?"

"A. Why, if the Wild Goose had followed the

railroad track, it couldn't cross the Pioneer."

Thereupon, T. A. WHISTLER having been sworn,

testified for defendants as follows:

Direct Examination by Mr. PACKWOOD.
I am acquainted with Mr. Vogel; I have met him

several times; I know approximately where the Lil-

lian Association claim is supposed to be; the north-

ern part of the claim I don't know anything at all

about, and I know where the southeast corner of

the Lillian joins the southwest corner of the Flor-

ence; the first time I became acquainted with those

corners must have been about the spring of 1905,

as near as I can remember. I did some assessment



32 W. H. Sturtevant vs.

(Testimonj of T. A. Whistler.)

work on the Lillian claim for W. B. Stewart in 1904

;

I didn't know that the claim was the Lillian; I don't

demember what they called it, but Mr. Stewart had

an interest in an association claim, and I did his

share of the assessment work. I did this work just

south of the crossing of the Moonlight water pipe-

line with the Wild Goose pipe-line at the point where

they cross out there on the tundra. I own a half in-

terest in Number Six Bench; I also own Number

Six; I staked those claims New Year's, 1904; at the

time I located those claims I didn't know where the

Lillian claim was—in fact, I didn't know there was

such claims as the Lillian and the Florence; I don't

know whether there were any stakes there or not.

I had a conversation with Mr. Sturtevant about the

time he staked the ground. I stated to him I

wouldn't have anything to do with the ground; it

looks to be in an awful mixup ; I stated to him that

I thought it was located.

Cross-examination by Mr. EUSTGARD.

I don't mean to say that I had the conversation

with Mr. Sturtevant about the ground before or at the

time he located; it was probably, or it might have

been, in the spring of 1905 that I had that conversa-

tion with him.

*'Q. Do you know where the two pipe-lines

crossed each other out there, the place where they

crossed each other?"

**A. The place where they crossed each other is

very close to the railway track and a good way

north."
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The railroad track is considerably west, is quite

a little to the west of the claim where it passed it, and

the intersection of the pipe-lines is a good bit to the

north, quite a distance north; it is half a mile, all

of that, I should think ; the Wild Goose pipe-line ran

alongside the railroad track on the east of it. Dr.

Sewell told me to do that assessment work at that

place ; he said,
'

' Go between the crossing and do the

work and you will be on the claim." Mr. Vogel told

me to go to Dr. Sew^ell to find out, as near as I remem-

ber; I did that work for W. D. Stewart. I did it

about one hundred feet, anywhere from one hundred

feet to two hundred feet south of the crossing. When
I first located Number Six creek claim I called it

Number Six in the location notice, but afterwards, in

1905, W. W. Sale told me that it ought to be Number

Five, and so I took his advice and filed an amended

location notice, calling it Number Five ; at the time

I made the location the old stakes of Number Six

Bench, which were marked Niunber Six, and I took

it also that the creek claim was also properly marked

Number Six.

Thereupon, CHARLES A. VOGEL, recalled on

behalf of defendants, further testified as follows:

Mr. Whistler, in the fall of 1904, showed me where

he had done the assessment work for Stewart; he

pointed to a place on the Lillian location as shown

on these exhibits, close to the westerly side line as

the place where he did the work.

Whereupon defendants rested.
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And, thereupon, L. STEVEXSOX having been

sworn, testified for plaintiffs in rebuttal as follows:

Direct Examination by Mr. RUSTGARD.
My name is Louis Stevenson : I have been in Nome

and vicinity since June, 1901 ; since that time I have

been ^vith the Pioneer Mining Company at all times

;

I have occupied the position of manager and dur-

ing the winters have been in charge of the Pioneer

Mining Company's business here; I was manager

for the company also in the year 1903, and have

been familiar with the telephone lines of the Wild

Goose Mining Company and also the line of the Pio-

neer Mining Company; I know how they ran orig-

inally but they have since been changed. The Pio-

neer telephone line followed the pipe-line, that is,

the Moonlight water-pipe line, from the City of

Nome out to Moonlight Springs ; the Wild Goose line

followed the railroad; it started from the railraod

station on the Sandspit, the upper end of the Sand-

spit; at that time the railroad company had their

headquarters at the upper end of the Sandspit; the

railroad moved down town in 1904, it may have been

in the fall of 1903, I am not sure, but I think they

built the line into town in 1903, and had it ready

in 1904, in the spring. At the time the Wild Goose

company operated their railroad from the Sandspit

and until they moved up town, they had the tele-

phone line running along the railroad track; this

line ran to Discovery on Anvil and from there up
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Anvil Creek, I guess it ran up to the Mattie ; it also

went to the various stations on the railroad line and

to Numbers Eight and Ten on Anvil. That line was

known as the Wild Goose telephone line; I don't

know of any other place the line crossed than at

Discovery Claim on Anvil; that would be north of

Moonlight; our line followed the Moonlight pipe-

line on the east side all the way from town, and

after it came down to the creek it made a sharp bend

and came right down here to our claim, the Discov-

er}^ on Anvil; that would be about two miles and

a half north from Niunber Six Below on Wonder

Creek; the railroad track ran west of the Moonlight

pipe-line; the lines were changed afterwards; they

were changed and there was a line straight from

town, right strai^/^ out over the tundra ; that was, I

think, after Boyd took that line, I think it must

have been somewhere in 1903, I wouldn't state that

to be sure ; that 's the time I think it was ; I have no

recollection that the Wild Goose line was ever

changed before Mr. Boyd took hold of it.

Thereupon A. E. BOYD being sworn on behalf

of plaintiff in rebuttal, testified as follows

:

Direct Examination by Mr. RUSTGAED.
I am the manager of the telephone company; I

took over the A¥ild Goose lines in the spring of 1904.

I am not familiar with where the lines ran before

I took hold of them—that is, I know in a general

way; I know the company did have a line running

along the railroad track but that was changed in
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1903, in th€ fall ; that new line was rmi straight out

from town, straight across the tundra to Cooper's

Gulch and from there up to Anvil Creek; that line

could not cross the Pioneer telephone line any place

;

it runs a good ways away fi'om it.

Thei'eupon, D. L. FELL being sworn for plaintiff

in rebuttal, testified as follows:

Direct Examination by Mr. RUSTGARD.

I have been in Nome since June, 1900. Since that

time I have been prospecting, working a little at car-

pentering, but principally prospecting and mining.

I am well acquainted with the miners and prospect-

ors of the Nome Mining District, and I have been

prettj' well acquainted with them ever since I came

to the country.

"Q. Do you know if, during the ?/ears of 1903

and 1904, there was any rule of cstom. among the

prospectors and miners in this mining district vn\h

reference to recording location notices'?"

"A. I never heard i.^ disputed that there has been

a custom ever since 1900 of recording a notice with-

in ninety days or the claim became forfeited. I

ncA-er heard that questioned."

"Q. Do you know whether that custom has been

followed and adhered to generally ? '

'

*'A. As far as I know it is, I know I always con-

sidered it that way, if I hadn't my notice on record

within ninety days and anyone else located the claim

after the expiration of the ninety days that I was

out."
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"Q. And that is tlie wav that subject was gen-

erally treated by the prospectors?"

"A. That's the way I have always heard it

treated since that time, since 1900."

*'Q. Have you ever heard anything to the con-

trary?" ''A. Never heard it disputed."

The COURT.—"That was your construction of

the law?"

"A. That was the custom and it was even before

we were sure about the law ; in 1900 in the Kougarok

I know, in the first place, it was thirty days and

then there was some report about a law and then it

became a custom; the same applied here, too."

"Q. Did that apply to all parts of the year 1903

and 1904?" ''A. It did."

I am familiar with the ground marked as the Lill-

ian Association claim—that is, I know the Southern

boundaries of it ; I know where the Wild Goose pipe-

line intersects the Moonlight pipe-line out on the

tundra; that interesection would be nearly ina a

westerly or northerly direction and in the neighbor-

hood of a half mile ; it may be a little more or a little

less, but in my opinion it is very close to a half a

mile from the northwest corner of the Lillian Asso-

ciation claim as marked on this map, Ex. "H." the

blueprint.

Cross-examination by Mr. PACKWOOD.
*'Q. You say you were aware of a custom—don't

you know the custom you refer to is a law passed

by Congress?"
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''A. It is a custom since 1900."

''Q. It is a custom under law?"

*'A. I don't know whether the law started it, or

not."

"Q. How many people have you ever talked to

in the Cape Nome Recording District in regard to

it?"

"A. Well, I have talked to a good many, I sup-

pose; I don't remember any particular one; that's

a question of conmion conversation in talking about

the niliety day business."

"Q. And how many locations did you ever make

in the Cape Nome Recording District?"

"A. I expect I have made ten or twelve."

I considered that if I made no record of location

within ninety days and someone went up and staked

the claim after that, that I had lost out.

"Q. Do you know how many claims have been

located in the Cape Nome Recording District that

have not been recorded?"

"A. I haven't any idea."

"Q. Don't you know that more have not been

than those that have?"

''A. I don't think so unless they don't intend to

hold them."

"Q. You don't know if they are holding them or

not, the parties that don't record?"

"A. I don't pay any attention to it; I know from

my own mind that they are not holding them unless

thev are recorded."
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''Q. That's your opinion—that's an opinion of

yours?"

*'A. I know any man positively can't hold a

claim, can't legally claim it here."

''Q. What makes you think that?"

''A. Others would hear of it and relocate it."

"Q. Don't you know tha.t quite a number of

people hold ground that don't have notices of loca-

tion on record and cases tried out in court?"

"A. I don't know anvthinsr about it."

"Q. Then, as a matter of fact, you don't know

ami:hing about a general custom?"

"A. I know it is the custom here about that, if

the claim is not recorded it is very apt, if it is in a

good favorable location, to be relocated."

"Q. But you don't know whether he would lose

his title or not?"

''A. I don't know, but that's the custom."

"Q. Do you know of any case Avhere a party has

failed to record his claim and lost his rights where

he has hep up his assessment work?"

"A. No, I don't, and I don't know of any case

where he didn't record his claim and reserved his

rights.
'

'

The COUET.—"Isn't the failure of the locator to

record his notice—isn't it rather taken by the miners

as CAT-dence that he does not regard—doesn't wish to

hold his location—isn't it rather evidence taken of

an abandonment?"

''A. That's the way it is generally considered; if

he don't think enough of it to put it on record within
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ninety days that lie don't think enough of it to go

near it again, '

'

Mr. PACXWOOD.—"I move to strike out the evi-

dence of the witness, not proving evidence of forfeit-

ure."

The COURT.—''It goes a little in that direction,

of course."

Mr. PACKWOOD.—''I think it lacks a good deal

of proving a universal custom."

The COUET.—"I don't think one witness could

establish it."

Mr. RUSTGAED.—''I didn't think that counsel

had the nerve to dispute it ; we have a number of

mining men on the jury and I would like to call any

number of men from, the jury to take the witness-

stand on this subject—I am willing to take them as

they come. '

'

Mr. PACKWOOD.—"I object; they would have

to pass upon their own evidence."

The COURi?.—"I don't think that is a good prac-

tice to call jurors out of the box as witnesses. I

think it tends to make them partisans in the case and

might perhaps lead to bad results."

To which ruling plaintiff duly excepted and which

exception was allowed by the Court.

The COURT.—"Mr. Fell, isn't it the opinion of

miners ^that if they don't, that inasmuch as the hiw

requires provides for a ninety-da}^ notice, that it is

best to comply with that law?"

"A. Probably that has something to do with it,

your Honor."
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The COURT.—"Isn't it rather a construction of

the law by the miners and a practice that has come

into vogue for fear that by non-compliance they

might lose their claims—isn't that about itl"

"A. (Well, I don't know, I am sure; ever since

1900 it is observed almost entirely, so far as I know."

The COURT.—Do you think that there is a good

many miners here that—haven't you heard the mat-

ter discussed among miners as to whether they were

required to do that or not under the law?"

"A. Oh, yes."

The COURT.—"There is some contention on the

subject, then? (To counsel.) I just ask these ques-

tions to get rid of misapprehension. '

'

"A. I don't know. I haven't heard any differ-

ence in opinion on that, I never heard it contra-

dicted.
'

'

The COURT.—"Well, you know as a matter of

fact that the law says that ninety days is the time

within which the notice should be recorded?"

"A. Yes, sir."

The COURT.—"You know that that is the law?"

"A. Yes, sir."

The COURT.—"And isn't it the practice, if there

be a practice, of generally recording notices, isn't

that due to the fact that the miners feel that if they

don't comply with that they might—that there is a

possibility of their losing their location?"

"A. I expect likely that they would feel that way,

I would."
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The COURT.—"Lose their location luider the law,

by operation of law, I mean?" "A. Yes, sir."

The COURT.—"And don't the miners record be-

cause they know there is a provision which says,

which limits the time for recording?"

"A. Well, I expect that's might, but since 1900 it

has been the custom to do that here."

The COURT.—"In other words, it is the custom

to comply with that law?"

"A. Yes, that will be complying with the law."

Redirect Examination by Mr. RUSTOARD.
"Q. What you mean to testify is that you don't

know whether tlie law is the origin or what is the ori-

gin of the custom ?
" "A. Yes."

Instructions of the Court to the Jury.

The evidence was then closed and the case was ar-

gued to the jury by the respective counsel. Where-

upon the Court instructed the jury as follows

:

"Gentlemen of the Jury:

This is an action in the nature of ejectment

brought by the plaintiff to recover possession from

the defendants, of a portion of a certain placer min-

ing claim situate on Wonder Creek, in the Cape

Nome Mining and Recording District, in the District

of Alaska, said claim being designated as No. 5 Be-

low Discovery on said creek, and also to recover dam-

ages for the alleged unlawful holding of said prem-

ises from the plaintiff.

The plaintiff's complaint alleges that he is the

owner of said fractional part of said mining claim
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in fee, and is entitled to the exclusive possession

thereof by virtue of a valid and subsisting location

of said claim as a mining claim, and has been so en-

titled since November 5th, 1904. He also claims that

the defendants on that date ousted him from the pos-

session of said part of said claim and forcibly with-

hold the same from him, and lays his damages at

$10,000.00.

The defendants in their amended answer meet

these allegations of the plaintiff, first, by a general

denial of the ownership of plaintiff in and right of

possession to said part of said claim.

They further allege that they are the owners in fee

and entitled to the exclusive possession of that cer-

tain other placer mining claim situated in said Cape

Nome Recording District, known as the Lillian Asso-

ciation Claim, particularly described therein, and

containing a total area of 152,533 acres. This Lillian

Claim, they allege, embraces within its boundaries all

of the ground claimed bj^ the plaintiff in his com-

plaint, except a strip of ground about 30 feet in width

at the southwesterly corner of the location claimed by

the plaintiff, and about 150 feet in width at the south-

east corner thereof, as shown by plat of plaintiff on

file in the injunction proceedings hereinbefore had,

marked Plaintiff 's Exhibit " B.

"

The plaintiff maintains in his reply that the Lillian

location was not a valid one, and furthermore sets up

and alleges that there was during the year 1903, and

ever after, a uniform and well-known custom among

the miners and prospectors in the Cape Nome Mining
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and Recording District, which requires a notice of

location of any mining claim to be recorded in the

office of the recorder, within ninety days after the

location of such claim, and that a failure to record

within such time left the premises covered by said

location vacant and open for location ; that such cus-

tom has been generally observed by the miners, and

that during all such time any location of which no

such location notice has been recorded has universally

been treated as unappropriated land after a lapse

of ninety days, and that defendants in this case have

failed, prior to the date of plaintiff's location, to file

any notice of location, and that any location notice

which they ever did file was defective and did not

describe the ground located with reference to natural

objects or permanent monuments so as to identify

the ground.

1. The issues raised by these pleadings cast upon

the plaintiff the burden of proving by a preponder-

ance of all the evidence in the case that he was on

November 5th, 1904, and still is the owner of so much

of the claim as is described in his complaint, and that

the defendants on that date took forcible possession

thereof, and still withhold the same from him.

If he establishes these allegations in manner afore-

said he will be entitled to a vereict at your hands for

the premises in controversy, and for damages not ex-

ceeding a nominal smn, as, for example, fifty cents

or one dollar. If he fails to so establish his owner-

ship of said premises by the weight or preponder-

ance of the evidence, and the defendants show that
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they were on November 5, 1904, the owners of said

premises and entitled to the possession thereof, then

your verdict should be for the defendants for the

premises in dispute.

2. By the laws of the United States all valuable

mineral deposits on lands belonging to the United

States are declared to be free and open to explora-

tion to citizens of the United States and those who

have declared their intention to become such, under

regulations prescribed by law, and according to the

local rules and customs of miners in the several min-

ing districts, so far as applicable, and not inconsistent

with the laws of the United States.

3. Under the laws of the United States the requi-

sites of a valid location of placer mining ground in

Alaska are

:

(1) The Ground sought to be located must be

vacant, unappropriated mineral land belonging to the

United States.

(2) The location must be marked on the ground

so that its boundaries can be readily traced.

(3) There must be a discovery of mineral in the

ground within the limits of the claim sought to be

located and appropriated.

4. When a valid location of a mining claim is

once made, it vests in the locator and his successors

in interest, the right of possession thereto, which

right cannot ve divested by the obliteration or re-

moval without fault of the locator, or his successors

in interest, of the stakes and moniunents marking its
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boundaries, or the obliteration or removal from the

claim of the location notice posted thereon.

5. Mineral land which has been located or appro-

priated by a valid location thereof cannot be relo-

cated until the rights of the first locator have been

terminated by forfeiture, or the claim abandoned by

him, or his successors in interest.

6. Whether or not there has been a sufficient mark-

ing of a location on the ground in controversy by the

plaintiff or the defendants in this case, so that the

boundaries could be readily traced, it a question of

fact for you to decide. Any marking of the ground

claimed by stakes and monuments, with or without

written notices, whereby the boundaries of the claim

can be readily traced, is sufficient. The test of the

sufficiency of the marking is whether, by means there-

of, the boundaries of the claim can be readily traced

on the ground.

61/^. The law requires the marking of the claim

upon the ground to be done in such a manner that any

person of reasonable intelligence may go upon the

ground and readily trace the claim, and readily find

the boundaries and limits of the claim, without in-

structions, advice or information from any person or

thing, other than the markings upon the ground.

7. A notice of location is not required by the laws

of the United States to be either posted, filed or re-

corded in the office of the Mining Recorder ; such no-

tice is required to be posted, filed and recorded only

when the mining rules, regulations and customs of

the district provide for it. In the absence of proof
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of the existence of a local rule, regulation or custom

adopted by the miners in the district where a claim

is located, requiring the posting, filing and re(^ord-

ing of a notice of location at the time of the location

of the ground in question, such notice would not be

necessary to the validity of the locations set up by

either party to this action. However, any of these

acts of posting or recording may be considered in de-

terming whether or not either of the parties, or their

predecessors in interest, did, as alleged, in fact make

a location of the ground in question.

No. 8. Plaintiff has submitted evidence to show

that at the time of the alleged location of the Lillian,

and up to the time of the location of the ground

claimed by plaintiff, there was a uniform and gener-

ally observed custom among miners in the Cape Nome
Mining and Eecording District to record notices of

location of any claim located, and that it was also

the custom generally observed and adhered to by

miners in said District to consider and treat any min-

ing claim as vacant of which no such notice had been

recorded.

You are instructed that such custom can only be

binding as law when established by clear and satis-

factory evidence.

Such custom, to be binding, ought to be so well

known, understood and recognized in the District that

locators should have no reasonable ground for doubt

as to what the custom requires. Furthermore, you

are instructed that unless it is part of the custom

sought to be proved in this case, that failure to comply
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with the rule or custom, by a locator, works a for-

feiture of his location, such custom or rule would

have no validity to modify the existing mining law

of the United States defining the essentials of a valid

location. In other words, no custom which may re-

quire the recording of a location certificate is good

and valid in law unless it carries with it a provision

that for noncompliance with the custom the location

shall be forfeited and void.

9. The mining laws of the United States in force

in Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to be

recorded as an essential to a valid location, although

they do, when so recorded, give such notice or cer-

tificate the effect of notice or information by the lo-

cator of the ground covered by his location and its

boundaries to other persons, and furnishes legal evi-

dence of the extent of his appropriation to the world.

Other persons seeking ground open for location are

not at liberty to regard such certificate as the sole

evidence of the extent of the previous locator's loca-

tion and appropriation. In determining whether a

piece of ground is open for location or not, it is neces-

sary to consider all the marks upon the ground, in-

cluding the posted notice on the ground, if there is

any such notice.

If there is a variance or discrepancy between the

stakes and monuments on the ground and a recorded

location certificate, the stakes and monuments will

prevail over the recorded location certificate as su-

perior evidence of the particular ground located and

its boundaries.
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10. As by a valid location a title in fee to a min-

ing claim is acquired, so by doing $100.00 worth or

work or improvement upon the claim, tending to its

development, for each year after the year in which

the location is made, the locator's title is maintained

and continued for the calendar year in which the as-

sessment work was done.

11. You are instructed that when a valid location

of a mining claim is once made, the law presumes that

the annual labor is performed thereon from year to

year until the contrary is affirmatively shown.

12. The jury are instructed that the law makes

you the judges of the effect and value of the evidence

addressed to you. You are, however, instructed

:

(1) That your power of judging the effect of the

evidence is not arbitrary, but is to be exercised with

legal discretion and in subordination to the rules of

evidence.

(2) That you are not bound to find in conformity

with the declarations of any number of witnesses

which do not produce conviction in your minds,

against a less number or against a presumption or

other evidence satisfying your minds.

13. There has been no evidence offered by the

plaintiff tending to show the damages resulting from

the ouster and witholding, if any, and therefore if you

should find for the plaintiff, you will not be author-

ized to allow the plaintiff more than a mere nominal

sum as damages, which I instiTict you is some small

sum, as, for example, one dollar or other smaller sum.
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If you find for the plaintiff, however, then the law

will require you to find nominal damages for the with-

holding of the ground in controversy from the plain-

tiff.

14. In civil cases the affirmative of the issue shall

be proved b}^ the party alleging it, and when the evi-

dence is contradictory your finding should be in ac-

cordance with the preponderance of the evidence.

You are instructed that the preponderance of the evi-

dence is not alone determined by the numer of wit-

nesses testifying to a particular fact, or state of facts.

In determining on which side is the preponderance of

evidence you should take into consideration the op-

portunity of the several witnesses for seeing and

knowing the things to which they testify, their con-

duct and demeanor while testifying, intelligence or

lack of intelligence, their interest or lack of interest,

if any, in the result of the suit, the probability or im-

probability of the truth of their several statements,

in view of all the evidence, facts and circumstances

proved on the trial, and from all the circumstances

determine on which side is the weight and pre-

ponderance of the evidence.

15. You will take with you to your jury-room

two forms of verdict drawn in conformity with the

law. When you have retired and have agreed upon

your verdict you should sign, by the hand of your

foreman, to be selected by yourselves, the one upon

which you unanimously agree, and return it into

court as your verdict in the case.

In conformity with the law of Alaska you will be

allowed to take with you into the jury-room the plead-
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ings setting forth what are the facts in the case, as

each party claims them to be, and the exhibits in the

case.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

ALFRED S. MOORE,
District Judge."

Plaintiff's Exceptions to Instructions of the Court

to the Jury.

Whereupon, plaintiff, before the jury retired, en-

tered his exceptions to the charge as follows, which

exceptions were then and there duly allowed by the

Court

:

Plaintiff excepted to that portion of the Court's

charge wherein the Court said

:

''A notice of location is not required by the laws of

the United States to be either posted, filed or recorded

in the of&ce of the Mining Recorder," which exception

was duly allowed.

Plaintiff excepted to that portion of the Court's

•harge wherein the Court said

:

'

' In the absence of proof of the existence of a local

rule, regulation or custom adopted by the miners in

the district where a chaim is located, requiring the

posting, filing and recording of a notice of location

at the time of the location of the ground in question,

such notice would not be necessary to the validity of

the locations set up by either party to this action,"

which exception was then and there duly allowed by

the Court.
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Plaintiff excepted to that portion of the Court's

instructions wherein the Court said

:

''As by a valid location a title in fee to a mining

claim is acquired, so by doing $100.00 worth of work

or improvement upon the claim, tending to its devel-

opment, for each year after the year in which the loca-

tion is made, the locator's title is maintained and con-

tinued for the calendar year in which the assessment

work was done, '

' which exception was then and there

duly allowed by the Court.

Plaintiff excepted to that portion of the Court's

instruction wherein the Court said:

"You are instructed that when a valid location of a

mining claim is once made, the law presumes that

the annual labor is performed thereon from year to

year until the contrary is affirmatively shown," on

the ground that there are no issues in the case con-

cerning assessment work or annual labor, which ex-

ception was then and there duly allowed by the Court.

Plaintiff excepted to that portion of the Court's

instructions wherein the Court said

:

"The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to be

recorded as an essential to a valid location, although

they do, wiien so recorded, give such notice or cer-

tificate the effect of notice or information by the lo-

cator of the ground covered by his location and its

boundaries to other pereons, and furnishes legal evi-

dence of the extent of his appropriation to the w^orld.

Other persons seeking ground open for location are
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cot at liberty to regard such certificate as the sole evi-

dence of the extent of the previous locator's location

and appropriation. In determining whether a piece

of ground is open for location or not, it is necessary

to consider all the marks upon the ground, including

the posted notice on the ground, if there is any such

notice.

If there is a variance or discrepancy between the

stakes and monmnents on the ground and a recorded

location certificate, the stakes and monmnents will

prevail over the recorded location certificate as su-

perior evidence of the particular ground located and

its b«oundaries, " which exception was allowed by the

Court.

Plaintiff excepted to that portion of the Court's

charge wherein the Court said

:

'

' The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to be

recorded as an essential to a valid location," which

exception was then and there duly allowed by the

Court.

Plaintiff excepted to that portion of the Court's

charge wherein the Court further said

:

*'If there is a variance or discrepancy between the

stakes and monuments on the ground and a recorded

location certificate, the stakes and monuments will

prevail over the recorded location certificate as su-

perior evidence of the particular ground located and

its boundaries," which exception was then and there

duly allowed by the Court.
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Whereupon, plaintiff, before the jury retired, ex-

cepted to that part of the Court's instruction, where

the Court said

:

"Plaintiff has submitted evidence to show that at

the time of the alleged location of the Lillian and up

to the time of the location of the ground claimed by

plaintiff, there was a uniform and generally observed

custom among miners in the Cape N^ome Mining and

Recording District to record notices of location of

any claim located, and that it was also the custom

generally observed and adhered to by miners in said

District to consider and treat any mining claim as

vacant of which no such notice had been recorded.

You are instructed that such custom can only be

binding as law when established by clear and satis-

factory evidence.

Such customs to be binding ought to be so well

known, understood and recognized in the District

that locators should have no reasonable ground for

doubt as to what the custom requires. Furthermore,

you are instructed that unless it is part of the custom

sought to be proved in this case, that failure to com-

ply with the rule or custom, by a locator, works a for-

feiture of his location, such custom or rule would have

no validity to modify the existing mining law of the

United States defining the essentials of a valid loca-

tion. In other words, no custom which may require

the recording of a location certificate is good and

valid in law unless it carries with it a provision that

for noncompliance with the custom the location shall

be forfeited and void,
'

' which exception was then and

there duly allowed by the Court.
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Instructions Requested by Plaintiff and Refused.

Plaintiff, before the argument of the ease by

counsel to the jur}^ conunenced, in writing requested

the Court to instruct the jury as below set out, which

requests were refused and to which refusal then and

there in the presence of the jury exceptions were

taken as follows, to wit:

Plaintiff requested the Court to instinict the jury

as follows:

"Where a location notice is placed upon the

ground, it is part of the boundary markings, and

to what extent, if any, it is an aid to a stranger

to a location in tracing out the boundaries of the

claim is a question of fact for you to determine. If

the courses and distances given in such notice cor-

respond with the courses and distances marked by

the stakes, such notice may be of aid in tracing the

boundaries, but if the courses and distances given

in this notice do not correspond with those actually

marked on the ground, the notice is misleading, and

instead of being an aid it may be a detriment to

one trying to find the boundaries.

If the notice claimed to have been posted on the

Lillian location by the parties who are claiming to

have located it is, or was, misleading, it does not

add anything to, but detracts from the sufficiency

of the markings. In other words, if the stakes in

themselves were sufficient, the notice may render

them insufficient. This you must take into consid-

eration in determining the markings as a whole";
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which request was refused by the Court and to which

refusal plaintiff excepted, and which exception was

duly allowed by the Court.

Plaintiff requested the Court to instruct the jury

as follows:

"A person examining the ground who finds the

posted location notice has a right to rely upon its

description of the ground claimed by the locators

and owners"; which request was refused by the

Court, and to which refusal plaintiff excepted, which

exception was duly allowed by the Court.

Plaintiff requested the Court to instruct the jury

as follows:

''In order to render a mining claim valid, it is

necessary for the locators or owners to file a notice

of location with the recorder of the precinct in which

the claim is situated within ninety (90) days from

the tune of the discovery of the claim. Such notice

must give such a description of the claim with refer-

ence to some natural object or permanent monmnent

as will identify the claim. 'The object of this notice

is to secure a definite description—one so plain that

the claim can be readily ascertained.' Unless such

notice is so filed the ground is open for relocation,

as if no location of it had ever been made"; which

request was refused and to which refusal plaintiff

duly excepted, which exception was duly allowed by

the Court.

Plaintiff requested the Court that in case the re-

quest last above quoted was refused, that the Court

instruct the jury as follows:
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"Plaintiff has offered evidence to show that at

the time of the alleged location of the Lillian and up

to the time of the location of the ground claimed by

plaintiff', there was a uniform and generally observed

custom among miners in the Cape Nome Mining and

Recording District to record notices of location of

any claim located, and that it was also the custom

generally observed and adhered to by miners in said

district to consider and treat any mining claim as

vacant on which no such notice had been recorded.

You are instructed that if you find from the evidence

in this case that such custom or rule was in vogue

during the time that the alleged Lillian location was

made, and up to and including the time when the

location was made by plaintiff of No. 5 Below on

Wonder Creek, then you must find that unless the

defendants had, prior to the location of No. 5 Below

by plaintiff, filed for record with the Recorder of

the Cape Nome Mining and Recording District, a

location notice as required by law, the Lillian loca-

tion was, as far as plaintiff is concerned, absolutely

void and of no effect.

"Such location notice as I have here referred to

must give such description of the claim with refer-

ence to some natural object or permanent monument

as will identify the claim. 'The object of this notice

is to secure a definite description—one so plain that

the claim can be readily ascertained,' and unless the

notice gives such a description of the claim it must

be treated as void and of no effect. By natural ob-

ject or permanent monument is meant such land-
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mark as will afford a guide to a man of ordinary

intelligence as to where the claim is situated"; which

request was refused by the Court, to which refusal

the plaintiff then and there excepted, which excep-

tion was duly allowed by the Court.

All the exceptions above set out were taken and

entered and allowed before the jury retired to de-

liberate on the verdict.

The jury then retired to deliberate over the ver-

dict at 3:55 P. M., October 11th, 1907.

Further Instructions Requested by the Jury, etc.

That, thereafter, at 10:30 A. M. the next morning,

the jury returned into court, whereupon the follow-

ing proceedings were had:

JOHN NESTOR (one of the jurymen).—We
would like to have some further instructions from

the Court.

The COURT.—On what point?

JOHN NE8T0R.—On the location notice.

The COURT.—On the location notice'?

JOHN NESTOR.—Well, in fact, on the whole

thing.

Mr. RUSTGARD.—I now ask the Court to in-

struct the jury as to the essentials of a location

notice; which request was then and there refused,

to which refusal the plaintiff then and there ex-

cepted, which exception was duly allowed by the

Court.

The Court then read to the jury its entire instruc-

tion given the previous day; that thereupon, and in
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the presence of the jury, plaintiff in writing re-

quested the Court to instruct the jury as follows:

"If you find the mining custom to be as alleged

by plaintiff in his reply, and you also find that at

the time plaintiff located his claim the defendants

had no location notice of record which gave such a

description of their claim with reference to natural

objects or pemianent monuments as would identify

the claim, then and in that case you must find a

verdict in favor of the plaintiff, even if you find that

defendants' claim was otherwise a good location";

which request the Court refused, and to which re-

fusal plaintiff then and there excepted, and which

exception was then and there duly allowed by the

Court.

Whereupon the jury again retired to deliberate

over the verdict, and again came into court at 5

o'clock P. M. the same day and filed their verdict,

which was entered of record.

Plaintiff's Exhibit "B."

#28607. PLACER LOCATION NOTICE.
I, the undersigned, a citizen of the United States,

have discovered placer gold in the ground herein-

after described, and hereby claim for placer mining

purposes 20 acres situated on Wonder Creek, a

tributary of Snake River, in the Cape Nome Mining

District, District of Alaska, to be known as #5
Below Discovery and described as follows: Com-

mencing at the initial stake which is about 1200 ft.

about where the Moonlight pipeline crosses the

creek; thence 330 feet in a easterly direction to
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stake No. 1, 8. E. corner; thence 1320 feet in a north-

westerly direction to stake No. 2, N. E. corner; thence

660 feet in a westerly direction to stake No. 3, N. W.
corner; thence 1320 feet in a southeasterly direction

to stake No. 4, S. W. corner; thence 330 feet in a

easterly direction to the place of beginning the

initial stake, upon which is posted a copy of this

notice. This location is made this Mil/ day of

November, 1904.

W. H. STURTEVANT,
Locator.

Witnesses

:

W. H. CROSS.

Filed for record at the request of W. H. Sturte-

vant, Nov. 7, 1904, at 3:25 P. M.

T. M. REED,
Recorder.

(Vol. 144, page 48.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 28607, the same being placer location

notice of :#:5 Below Discovery as the same appears

of record in Volume 144 at page 48 thereof, of the

records of my of&ce.
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Witness m}^ hand and the seal of the said office

this 29th day of April, 1907.

[S€al of said Office] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

[Endorsed]: "B." #1701. Sturtevant vs.

Vogel et al. Pltffs. Ex. "B." Oct. 10, 1907. A.

McB. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Oct. 10,

1907. Jno. H. Dunn, Clerk. By , Deputy.

Defendants' Exhibit 1.

#21504.

NOTICE OF LOCATION—ASSOCIATION
PLACER MINING CLAIM.

Notice is hereby given that the undersigned citi-

zens of the United States have this day located and

claim the following described placer mining ground,

together with all the water and timber rights there-

on, to wit:

Commencing at the initial stake marked No. 1,

of Lillian Group, upon which a copy of this notice

is posted, thence running 2640 feet in a easterly

direction to stake No. 2 of Lillian Group, thence

2640 feet in a westerly direction to stake No. 10

of Lillian Group, thence 2640 feet in a southerly

direction to initial stake. Stake No. 1 adjoins S. E.

corner stake of Dead Eye placer claim 180 feet east

from line of Wild Goose Telephone opp. ninth pole

south from intersection of said telephone line, with

Pioneer Mining Co. telephone line. Stake No. 10



62 W. H. Sturtevant vs.

lies 60 ft. S. E. from 5tli j^ole on Wild Goose line

north of said intersection, 150 acres, and situated

on Wonder Creek or river, which is a tributary of

Center; thence Snake River, in the Cape Nome Min-

ing District, District of Alaska. This claim shall be

known as Lillian Association placer mining claim.

Located this 23 day of July, A. D. 1903.

Locators:

T. CULLEN.
N. GALVIN.
W. D. STEWART.
CHAS. A. VOGEL.
J. E. CULLEN.
C. P. SCATES.

W. W. SALE.

J. K. SEWELL.
Witnesses:

J. D. MORGAN.
W. WHATAKER.

Filed for record July 21th, 1903, at 2:15 o'clock,

request of T. CuUen.

T. M. REED,
Recorder.

W. W. Sale,

Deputy.

(Vol. 123, page 198.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, LTnited States Commissioner and

ex-ofdcio Recorder in and for the Precinct of Cape
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Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 21504, the same being notice of location

of Lillian Association Claim, as the same appears

of record in volume 123 at page 198 thereof, of the

records of my office.

Witness my hand and the seal of the said office

this 6th day of May, 1907.

[Seal of said Office] F. E. FULLER,
Recorder.

By F. R. Oowden,

Deputy.

[Endorsed]: #1701. District Court, Alaska,

Second Division. Sturtevant vs. Vogel et al. Loca-

tion Notice Lillian Association. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. May 8, 1907. Jno. H. Dunn,

Clerk. By , Deputy. McB. "1."

#1701. Sturtevant vs. Vogel et al. Defts. Ex. "L"
Oct. 10, 1907. A. McB.

Defendants' Exhibit 2.

#29295.

AMENDED LOCATION NOTICE—"LILLIAN
ASSOCIATION CLAIM."

Notice is hereby given of the location of placer

mining claim as follows

:

Name of location: Lillian Association claim.

Name of locators : T. Cullen, et al.

Date of location : July 23d, 1903.
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Name of creek : Wonder Creek, trib. to Center Creek.

Name of District: Cape Nome Recording District,

Alaska.

Recorded in: Vol. #123, page #198.

Said claim is particularly described as follows, to

wit:

Commencing at stake No. 1 or the S. E. corner,

wliicli is identical with the S. W. corner of Florence

Association claim and from which the west edge of

Anvil Rock bears N. 8° 57' E. and Monument Rock
bears N. 46° 00' W.; thence N. 68° 58' W. 2517.3 ft.

to stake No. 2 or the S. W. corner; thence N. 15° 53'

E. 2644.9 feet to stake No. 3 or the N. W. corner;

thence S. 68° 59' E. 2527 ft. to stake No. 4 or the N.

E. corner; which is identical with the N. W. corner

of Florence Association claim; thence S. 16° 05' W.
2644.9 ft. to stake No. 1 or place of beginning; con-

taining an area of 152.533 acres ; all bearings refer to

the true meridian. Magnetic variation, 18° 32' E.

This amended location notice is made without

waiver of any previously acquired rights and for the

purpose of correcting any errors in the original loca-

tion, description of record. Dated January 1st, 1905.

Owners

:

GEORGE HARRINGTON.
N. GALVIN.
W. D. STEWART.
CHAS. A. VOGEL.
J. E. CULLEN.
C. P. SCATES.
W. W. SALE.
J.K. SEWELL.

Witnesses

:

GEO. HARRIS.
CHAS. VOGEL.
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Filed for record 4:00 P. M. January 7th, 1905.

Eequest of Chas. A. Vogel.

T. M. REED,
Eecorder.

W. W. Sale,

Deputy.

(Vol. 134, page 239.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and comj)lete copy of Instriunent

numbered 29295, the same being Amended Location

Notice of "Lillian Association Claim" as the same

appears of record in Volmne 134 at page 239 thereof,

of the records of my office.

Witness my hand and the seal of the said office

this 3d day of May, 1907.

[Seal of said Office] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] :
"2." #1701. Sturtevant vs. Vogel

etal. Defts. Ex.''2." Oct. 10, '07. A. McB. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Oct. 10, 1907. Jno. H.

Dunn, Clerk. By Deputy.
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And now, in order that justice may be done, the

plaintiff presents the foregoing as his bill of excep-

tions herein, and prays that the same be settled, al-

lowed and signed as true and correct.

JOHN RUSTGARD,
Attorney for Plaintiff.

Due service of the foregoing bill of exceptions by

receipt of a copy thereof admitted this 16th day of

November, A. D. 1907.

WM. H. PACKWOOD,
Attorney for Defendants.

Order Settling and Allowing Bill of Exceptions.

Tlie foregoing bill of exceptions having been exam-

ined by me and found to be full, true, and correct, is

hereby settled, allowed and signed as such.

Dated Dec. 9th, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1701. In the District Court, Dis-

trict of Alaska, Second Division. W. H. Sturte-

vant, Plaintiff, vs. Chas. A. Vogel et al.. Defendants.

Bill of Exceptions. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Nov. 20, 1907. Jno. H. Dunn, Clerk. By
•

, Deputy. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Dec. 9, 1907. Jno. H. Dunn, Clerk. By
, Deputy. John Rustgard, Attorney for

Plaintiff.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701.

W. H. STURTEVANT,
Plaintife,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALYIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTVILLE, CHARLES EM-
ERSON, ROBERT HORN, and JOHN DOE
and RICHARD ROE, Whose True Names are

to Plaintiff Unknown,

Defendants.

Order Amending Title of Case.

Whereas upon the trial of the above cause a mo-

tion was made by John Rustgard on behalf of the

plaintiff for an order amending the title of the above-

entitled cause by striking out from the names of the

defendants the following words, to wit: "whose true

names are to plaintiff unknown"; and

Whereas the said motion was granted ; but where-

as, no records of said motion and order appear on the

minu^s of the court, and the same having been omit-

ted by inadvertence

;

Now, therefore, in order to correct such error, it

is hereby ordered that the title of said action be

amended as in said former order provided, and the

clerk of this court is hereby directed to strike from
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the title of said action where the same appears in all

the pleadings and files herein the following words,

to wit: "whose true names are to plaintiff unknown."

Dated Dec. 12th, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : 1701. W. H. Sturtevant vs. Chas.

Vogel et al. Order Amending Title. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Dec. 11th, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP de FONTVILLE, CHARLES EM-
ERSON, ROBERT HORN, and JOHN DOE
and RICHARD ROE,

Defendants.

Assignment of Errors.

Comes now the plaintiff, who is also the plaintiff

in error, and files the following assignment of errors

upon which he will rely in the prosecution of the writ

of error in the above-entitled cause

:
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I.

The Court erred in granting defendants' motion

to file an amended answer on behalf of defendants

during the trial of the cause.

II.

The Court erred in sustaining defendants' objec-

tion to plaintilf 's offer of the map ''Exhibit A" in

evidence.

III.

The Court erred in instructing the jury as follows

:

"A notice of location is not required by the laws of

the United States to be either posted, filed or re-

corded in the office of the mining recorder.

IV.

The Court erred in instructing the jury as follows

:

"In the absence of proof of the existence of a local

rule, regulation or custom adopted by the miners in

the district where the claim is located, requiring the

posting, filing and recording of notice of location at

the time of the location of the ground in question,

such notice would not be necessary to the validity of

the location set up by either party to this action."

V.

The Court erred in instructing the jury as follows

:

"As by a valid location a title in fee to mining claim

is acquired, so by doing one hundred dollars ' worth of

work or improvement upon the claim tending to its

development for each year after the year in which

the location is made, the locator's title is maintained

and contiQued for the calendar year in which the as-

sessment work was done."
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VI.

The Court erred in instructing the jury as follows

:

**You are instructed that when a valid location of a

mining claim is once made, the law presumes that

annual labor is performed thereon, from year to year,

until the contrary is affirmatively shown."

VII.

The Court erred in instructing the jury as follows

:

"The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to

be recorded as any essential to a valid location, al-

though they do, when so recorded, give such notice or

certificate the effect of notice or information by the

locator of the ground covered by his location and its

boundaries to other persons, and furnishes legal evi-

dence of the extent of his appropriation to the world.

Other persons seeking ground open for location are

not at liberty to regard such certificate as the sole

evidence of the extent of the previous locator's loca-

tion and appropriation. In determining whether a

piece of ground is open for location or not it is neces-

sary to consider all the marks upon the ground, in-

cluding the posted notice on the ground, if there is

any such notice. If there is a variance or discrep-

ancy between the stakes and monuments on the

ground and the recorded location certificate, the

stakes and monuments will prevail over the recorded

location certificate as superior evidence of the par-

ticular ground located and its boundaries."



74 W. H. Sturtevant vs.

VIII.

The Court erred in instructing the jury as follows

:

**The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to

be recorded as an essential to valid location."

IX.

The Court erred in instructing the jury as follows

:

"If there is a variance or discrepancy between the

stakes and monuments on the ground and the re-

corded location certificate, the stakes and monuments

will prevail over the recorded location certificate as

superior evidence of the particular ground located

and its boundaries."

X.

The Court erred in instructing the jury as follows

:

*' Plaintiff has submitted evidence to show that at

the time of the alleged location of the Lillian and up

to the time of the location of the ground claimed by

plaintiff, there was a uniform and generally observed

custom among miners in the Cape Nome Mining and

Recording District to record notice of location of any

claim located, and that it was also the custom gener-

ally observed and adhered to by miners in said dis-

trict to consider and treat any mining claim as vacant

of which no such notice had been recorded. You are

instructed that such custom can only be binding as

law when established by clear and satisfactory evi-

dence. Such custom to be binding ought to be so

well known, understood and recognized in the district

that locators should have no reasonable ground for
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doubt as to what the custom requires. Furthermore,

you are instructed that unless it is part of the custom

sought to be proved in this case that failure to comply

with the rule or custom by a locator works a forfeit-

ure of his location, such custom or rule would have

no validit}^ to modify the existing mining law of the

United States defining the essentials of a valid loca-

tion; in other words, no custom which may require

the recording of a location certificate is good and .

valid in law unless it carries with it a provision that

for noncompliance with the custom the location shall

be forfeited and void."

XI.

The Court erred in refusing to instruct the jury as

follows: "Where a location notice is placed upon the

ground, it is part of the boundary markings and to

what extent, if any, it is an aid to a stranger to the

location in tracing out the boundaries of the claim, is

a question of fact for you to determine. If the

courses and distances in such notice correspond with

the courses and distances marked by the stakes, such

notice may be of aid in tracing the boundaries; but

if the courses and distances given in this notice do not

correspond with those actually marked on the ground,

the notice is misleading, and instead of being an aid,

it may be a detriment to one trying to find the bound-

aries. If the notice claimed to have been posted on

the Lillian location by the parties who are claiming

to have located it is or was misleading, it does not

add anything to but detracts from the sufficiency of

the markings. In other words, if the stakes in them-
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selves were sufficient, the notice may render them in-

sufficient. This you must take into consideration in

deteiTuining the markings as a whole. '

'

XII.

The Court erred in refusing to instruct the ,iury

as follows: "A person examining the ground who

finds a posted location notice has a right to rely upon

its description of the ground claimed by the locators

or owners."

XIII.

The Court erred in refusing to instruct the jury

as follows :
" In order to render a mining claim valid

it is necessary for the locators or o^^^lers to file a

notice of location with the recorder of the precinct in

which the claim is situated within ninety days from

the time of the discovery of the claim. Such notice

must give such a description of the claim, with refer-

ence to some natural objects or permanent monu-

ments as will identify the claim. The object of this

notice is to secure a definite description—one so plain

that the claim can be readily ascertained. Unless

such notice is so filed, the gromid is open for reloca-

tion as if no location of it had ever been made."

XIV.

The Court erred in refusing to instruct the jury

as follows: *' Plaintiff has offered evidence to show

that at the time of the alleged location of the Lillian

and up to the time of the location of the groimd

claimed by plaintiff there was a uniform and gener-

ally observed custom among miners in the Cape Nome
Mining and Recording District to record notices of
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location of any claim located, and that it was also

the custom generally observed and adhered to by

miners in said district, io consider and treat any

mining claim as vacant on which no such notice had

been recorded. You are instructed that if you find

from the evidence in this case that such custom or

rule was in vogue during the time that the alleged

^Lillian' location was made and up to and including

the time when the location was made by plaintiff, of

'K'O. 5 Below on Wonder Creek,' then you must

find that unless the defendants had, prior to the loca-

tion of No. 5 Below by plaintiff, filed for record with

the recorder of the Cape Nome Mining and Record-

ing District a location notice as required by law, the

'Lillian' location was, as far as plaintiff is con-

cerned, absolutely void and of no effect. Such loca-

tion notice as I have here referred to must give such

description of the claim, with reference to some nat-

ural object or permanent monument, as will identify

the claim. The object of this notice is to secure a

definite description—one so plain that the claim can

be readily ascertained; and unless the notice gives

such a description of the claim, it must be treated as

void and of no effect. By natural object or per-

manent monument is meant such landmark as will

afford a guide to a man of ordinary intelligence as

to where the claim is situated."

XV.

The Court erred in refusing to instruct the jury

as to the essentials of a location notice at the time
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the jury appeared in court and asked for further in-

structions.

XVI.

The Court erred in refusing to instruct the jury

as follows at the time the jury appeared in court and

asked for further instructions : "If you find the min-

ing custom to be as alleged by plaintiff in his reply,

and you also find that at the time plaintiff located his

claim that defendants had no location notice of rec-

ord which gave such description of their claim with

reference to natural objects or permanent monuments

as will identify the claim, then and in that case you

must find a verdict in favor of the plaintiff, even if

you find that defendants' claim was otherwise a good

location.
'

'

XVII.

The Court erred in entering judgment for defend-

ants.

Wherefore plaintiff prays that the judgment here-

in be reversed.

JOHN RUSTGARD,
Attorney for Plaintiff.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant

vs. Vogel et al. Assgt. of Errors. Filed in the

office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 13, 1907. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney at Law, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Petition for Writ of Error.

The plaintiff, W. H. Sturtevant, believing himself

aggrieved by the verdict of the jury and the judgment

entered in the above-entitled cause on the 9th day

of November, 1907, comes now, and by his attorney,

John Rustgard, petitions said Court for an order

allowing said plaintiff to prosecute a writ of error

to the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit, under and accord-

ing to the laws of the United States in that behalf

made and provided ; and also that an order be made

fixing the amount of security which the plaintiff shall

give ajid furnish upon said writ of error, and that

upon giving such security all further proceedings in

this court be suspended and stayed until the deter-
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mination of said writ of error by the United States

Circuit Court of Appeals for the Ninth Circuit.

And the petitioner will ever pray.

JOHN EUSTGARD,
Attorney for Plaintiff.

I7i the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Order Allowing Petition for Writ of Error, etc.

On this 14th day of December, 1907, in open

court, at a special term of the United States District

Court for the District of Alaska, Second Division,

and at the same term during which the judgment

herein was entered, upon motion of John Rustgard,

appearing for plaintiff, upon filing a petition for

writ of error and assignment of error having been

filed;

It is ordered that the writ of error be, and is here-

by, allowed to have reviewed in the United States
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Circuit Court of Appeals for the Ninth Circuit, the

judgment heretofore entered herein ; and

It is further ordered that upon the said plaintiff,

W. H. Sturtevant, filing with the Clerk of this Court

a good and sufficient bond in the sum of $250.00, to

the effect that the said plaintiff in the above-entitled

court and the plaintiff in error shall prosecute the

said writ of error to effect and answer all damages

and costs if he fails to make his plea good, then the

said obligation to be void ; else to remain in full force

and virtue. The said bond to be approved by the

Court.

That all proceedings in this court be, and they are

hereby, suspended and stayed until the determination

of the said writ of error by the said United States

Circuit Court of Appeals for the Ninth Circuit.

ALFRED S. MOORE,
Judge of the Above-entitled Court.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant

vs. Vogel et al. Petition for Writ of Error. Order

Allowing Writ of Error. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 14, 1907. Jno. H. Dunn, Clerk. By

, Deputy. John Rustgard, Attorney at

Law, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STUETEVANT,
Plaintife,

vs.

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Bond on Writ of Error.

Know all men by these presents that we, W. H.

Sturtevant, as principal, and A. D. Andrews and A.

E. Todd, as sureties, are held and firmly bound unto

the defendants above named in the sum of two hun-

dred and fifty ($250.00) dollars, to be paid to the

said defendants, their executors or administrators,

for which payment well and truly to be made Ave

bind ourselves, and each of us, jointly and severally,

and our and each of our heirs, executors and admin-

istrators, firmly by these presents.

Sealed with our seals and dated this 13th day of

December, 1907.

The condition of the above obligation is such that,

whereas the above-named plaintiff has sued out the

writ of error to the United States Circuit Court of
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Appeals for the Ninth Circuit, to reverse the judg-

ment in the above-entitled cause entered by the

United States District Court for the Second Division,

District of Alaska, in the above-entitled cause, on

the 9th day of November, 1907,

Now, therefore, the condition of this obligation is

such that if the above-named W. H. Sturtevant shall

prosecute said writ to effect and answer all costs and

damages, if he shall fail to make good his plea, then

this obligation shall be void; otherwise to remain in

full force and virtue.

W. H. STURTEVANT. [Seal]

By JOHN RUSTGARD,
His Attorney.

A. D. ANDREWS. [Seal]

A. E. TODD. [Seal]

United States of America,

District of Alaska,—^ss.

A. D. Andrews and A. E. Todd, being duly sworn,

each for himself, on oath deposes and says that he is

a resident of the District of Alaska, and that he is

worth the sum of $250.00 over and above all just

debts and liabilities, and exclusive of property ex-

empt from execution; that he is not a counselor or

attorney, marshal, clerk of any court or other officer

of any court.

A. D. ANDREWS.
A. E. TODD.

Sworn to before me this 13th day of December,

1907.

[Seal] JOHN RUSTGARD,
Notary Public in and for the District of Alaska.
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The foregoing bond and the sufficiency of the sure-

ties approved this 14th day of December, 1907. Done

in open court at the same tenn in which judgment

herein was entered.

ALFRED S. MOORE,
District Judge, District of Alaska, Second Division.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant

vs. Vogel et al. Bond on Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 14, 1907. Jno. H.

Duma, Clerk. By , Deputy. Civil Bonds

# 4, page 15. John Rustgaid, Attorney at Law,

Nome, Alaska. C.

In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,

W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Writ of Error (Copy) .

The President of the United States, to the Honorable,

the Judge of the District Court of the District

of Alaska, Second Division, Greeting:
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Because, in the record and proceedings, as also in

the rendition of the judgment of a plea, which is in

the said District Court, before you, between W. H.

Sturtevant, plaintiff, and Charles A. Vogel, W. W.
Sale, N. Galvin, W. B. Stewart, Carrie Beaton, Phil-

ip deFonteville, Charles Emerson, Robert Horn, and

John Doe and Eichard Roe, defendants, a manifest

error hath happened to the great damage of the said

W. H. Sturtevant, plaintiff, as is said and appears by

the petition herein.

We, being willing that error, if any hath happened,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the Justices of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the city of San Francisco, in the State of Cal-

ifornia, together with this writ, so as to have the

same at the said place on the 11th day of January,

1908, that the records and proceedings aforesaid be-

ing inspected the said Circuit Court of Appeals may

cause further to be done therein to correct those er-

rors what of right and according to the laws and cus-

toms of the United States should be done.

Witness the HonorableMELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 14th day of December, 1907.
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Attest my hand and seal of the District Court for

the Second Division, District of Alaska, on the day

and year last above written.

[Seal of the Court] JNO. H. DUNN,
Clerk, District Court, District of Alaska, Second

Division.

Allowed this 14th day of December, 1907.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

Due service of the within writ of error is hereby

accepted in the District of Alaska, this 14th day of

'December, 1907, by receiving a duly certified copy of

the same.

WM. H. PACKWOOD,
Attorney for Defendants.

[Endorsed] : Lodged Copy. No. 1701. In the Dis-

trict Court for the District of Alaska, Second Divi-

sion. W. H. Sturtevant, Plff., v. Chas. Vogel et al.,

Defts. Lodged Copy Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 14, 1907. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney at Law, Nome, Alaska.
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UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division

Cause No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHAS. VOGEL et al.,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please make transcript for Circuit Court

of Appeals of the 9th Circuit in the aboA^e cause of

Complaint, Answer, Amended Answer, Reply, Ver-

dict, Judgment, Bill of Exceptions, Assigmnent of

Errors and Bond for Costs and Supersedeas, Petition

for Writ of Error, Order allowing it. Writ of Error,

Citation.

JOHN RUSTGARD.
NOTICE'—Attorneys wiU please endorse their own

filings. Rule 47.

[Endorsed] : Cause No. 1701. District Court, Dis-

trict of Alaska, Second Division. W. H. Sturtevant,

Plaintiff, vs. Chas. Vogel, et al.. Defendants. Prae-

cipe. Filed in the Office of the Clerk of the Dist.

Court, of Alaska, Second Division, at Nome. Dec.

11, 1907. Jno. H. Dunn, Clerk. By ,

Deputy.
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In the District Court for the District of Alaska

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Clerk's Certificate to Transcript of Record.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 85, both in-

clusive, are a true and exact transcript of the Com-
plaint, Answer, Amended Answer, Reph^ to Amended
Answer, Verdict, Judgment, Bill of Exceptions, Or-

der Amending Title, Assignment of Errors, Petition

for Writ of Error, Order Allowing Writ of Error,

Bond on Writ of Error, Lodged Copy Writ of Error,

and Praecipe for Transcript on Appeal, in the case of

W. H. Sturtevant, Plaintiff, vs. Charles Vogel, et al.,

Defendants, No. 1701 this Court, and of the whole

thereof, as appears from the records and files in my
office at Nome, Alaska; and further certifv that the

original Writ or Error and original Citation in the

above-entitled cause are attached to this transcript.
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Cost of transcript $37.35, paid by John Rustgard,

Attorney for Plaintiff.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 23d day of De-

cember, A. D. 1907.

[Seal] JNO. H. DUNN,
Clerk.

By Angus McBride,

Deputy.

In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES EM-

ERSON, ROBERT HORN, and JOHN DOE
and RICHARD ROE,

Defendants.

Writ of Error (Original).

The President of the United States, to the Honorable,

the Judge of the District Court of the District

of Alaska, Second Division, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea, which is in
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the said District Court, before you, between W. H.

Sturtevant, plaintiff, and Charles A. Vogel, W. W.
Sale, N. Galvin, W. B. Stewart, Carrie Beaton,

Philip deFonteville, Charles Emerson, Robert Horn,

and John Doe and Richard Roe, defendants, a mani-

fest error hath happened to the great damage of the

said W. H. Sturtevant, plaintiff, as is said and ap-

pears by the petition herein.

We, being willing that error, if any hath happened,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in the

city of San Francisco, in the State of California, to-

gether with this writ, so as to have the same at the

said place on the 11th day of January, 1908, that the

records and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct those errors what of right

and according to the laws and customs of the United

States should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 14th day of December, 1907.



Charles A. Yogel et al. 91

Attest my hand and seal of the District Court for

t}ie Second Division, District of Alaska, on the day

and year last above written.

[Seal] JNO. H. DUNN,
Clerk, District Court, District of Alaska, Second

Division.

Allowed this 14th day of December, 1907.

ALFEED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

Due service of the within writ of error is hereby

accepted in the District of Alaska, this 14th day of

December, 1907, by receiving a duly certified copy of

the same.

WM. H. PACKWOOD,
Attorney for Defendants.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. W. H.

Sturtevant, Plff., vs. Chas. Vogel et al., Defts.

Writ of Error. John Rustgard, Attorney at Law,

Nome, Alaska.
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In the District Conrt for District of Alaska, Second

Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILLIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Citation on Writ of Error (Original).

The President of the United States to Charles A.

Vogel, W. W. Sale, W. B. Stewart, Carrie

Beaton, Phillip de Fonteville, Charles Emerson,

Robert Horn, John Doe and Richard Roe, Greet-

ing:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a Writ

of Error filed in the Clerk's office of the District

Court of the District of Alaska, Second Division,

wherein W. H. Sturtevant is j)laintiff in error and

you are the defendants in error, to show cause, if any

there be, why the judgment in the said writ of error

mentioned above should not be corrected, and speedy
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justice should not be clone to the parties in that be-

half.

Witness the Honorable TrELVILLE W. FUL-
LEE, Chief Justice of the Supreme Court of the

United States of America, this 14th day of December,

A. D. 1907, and the independence of the United States

the one hundred and thirty-second.

ALFRED S. MOOEE,
Judge of the District Court of District of Alaska,

Second Division.

[Seal] Attest: JNO. H. DUNN,
Clerk.

Due service of the foregoing Citation at Nome,

Alaska, this 14th day of December is her??y admitted.

WM. H. PACKWOOD,
Attorney for Defendants.

[Endorsed] : No. 1576. United States Circuit

Court of Appeals for the Ninth Circuit. W. H.

Sturtevant, Plaintiif in Error, vs. Charles A. Vogel,

W. W. Sale, N. Galvin, W. B. Stewart, Carrie Beat-

on, Philip deFonteville, Charles Emerson, Robert

Horn, and John Doe and Richard Roe, Defendants in

Error. Transcript of Record. Upon Writ of Error

to the United States District Court for the District of

Alaska, Second Division.

Filed March 13, 1908.

F. D. MONCKTON,
Clerk.



94 W. H. Sturtevant vs.

In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STUETEVANT,
Plaintiff,

vs.

CHAELES A. VOGEL, W. W. SALE, N. GALVIN,

W. B. STEWAET, CAEEIE BEATON,
PHILLIP deFONTEVILLE, CHAELES EM-
EESON, EOBEET HOEN, and JOHN DOE
and EICHAED EOE,

Defendants.

Order Extending Time to File Record, etc., in Cir-

cuit Court of Appeals.

It appearing to the Court that owing to the closed

season of navigation and the delay thereby occasioned

in transmitting mail, that the records on appeal in

the above-entitled cause cannot be filed in the Circuit

Court of Appeals within the time provided by law.

Now, therefore, in consideration of the premises

and for further good cause shown, it is hereby

OBDEEED
That the plaintiff have, and he is hereby granted,

until the 14th day of March, 1908, in which to file the

records on appeal herein and docket the same in the

said Circuit Court of Appeals at San Francisco, Call-



Charles A. Yogel et al. 95

fornia, and to that extent and for that purpose time

is hereby enlarged and extended to that date.

Done in open court this 21st day of December, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed]: No. 1701. In the United States

District Court for the District of Alaska, Second Di-

vision. Sturtevant, Plff., vs. Vogel et al., Defts.

Order Extending Time to File Transcript. Filed in

the Office of the Clerk of the Dist. Court of Alaska

Second Division, at Nome. Dec. 21, 1907. Jno. H.

Dunn, Clerk. By Deputy. Comp. Vol.

5, Orders and Judgments, p 584.

No. 1576. United States Circuit Court of Appeals

for the Ninth Circuit. Order Extending Time to

File Transcript of Record. Filed Feb. 13, 1908. F.

D. Monckton, Clerk. Re-filed Mar. 13, 1908. F. D,

Monckton, Clerk. v
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®nitetj States Circuit Court ofappeals

F'OR the: ninth circuit

W. H. Sturtevant,

Plaintiff in Error

,

vs.

Charles A. Vogel, W. W. Sale, N. Gal-

viN, W. B. Stewart, Carrie Beaton, / xo. i576.

Philip de Foxtville, Charles Emer-

son, Robert Horn and John Doe and

Richard Roe,

Defendants in Error.

BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an action in ejectment brought to recover pos-

session of a portion of a placer mining claim called No.

5 Below, on Wonder Creek in Cape Nome Mining

District, in the District of Alaska. Plaintiff sets up

title under a location made November 5, 1904, and the

defendants in their amended answer claim the premises

under a location of an association claim made July

23, 1903, and called the Lillian Association Claim.



In his reply plaintiff in error denies the location of

the Lillian and alleges in addition thereto, that

the defendants in error and their predecessors in

interest had, at the time of the location of the plain-

tiff in error's claim, no location notice of record con-

taining such description of their claim with reference

to natural objects or permanent monuments as would

identify it.

On the trial the proper location of plaintiff in error's

claim by proper discovery, marking and recording was

proved as alleged and not controverted.

The location of defendants' claim w^as testified to by

only one witness, Charles Vogel, who asserted that the

boundaries of the claim were marked July 23d, 1903.

A location notice was filed the next day.

It was also shown that on the 20th and 21st of No-

vember, 1904, and while plaintiff was in actual occu-

pancy of the premises (Trans., p. 20) the Lillian was

surveyed at the instance of defendants by one Gibson

(Trans., p. 28).

It was also shown that at the time of the location of

plaintiff's claim there were no marks on the ground des-

ignating the boundaries of the Lillian (Trans., pp. 23,

29), nor were there any such markings subsequently

until a complete set of new stakes were erected by the

surveyor November 20th and 21st, 1904 (Trans., p. 30)

.

While the testimony of Vogel is to the effect that the

Lillian was originally located where it is now claimed

to exist, the evidence is undisputed that plaintiff had



no knowledge of the existence of it at the time he lo-

cated his own claim and the evidence is practically un-

disputed that if the Lillian had ever been marked where

now claimed those markings had entirely disappeared

when plaintiff located, as will be seen by the testimony

of Thomas Whistler (Trans., p. 32) and the surveyor

Gibson (Trans., pp. 29-30), both witnesses for defend-

ants.

The original location notice of the Lillian describes

this claim as situated near the "intersection of the Wild

Goose Telephone Line with the Pioneer Telephone

Line," describing one corner as situated north and the

other south of said intersection (Trans., p. 61 )

.

It was proved absolutely that this intersecting point

was about 2^ miles to the north of where the Lillian

is now claimed to be situated (Trans., pp. 35-36).

The court below, however, took the position that the

law pertaining to mining locations in Alaska does not

require a location notice to be recorded and that there-

fore any failure of the notice to so describe the claim

with reference to natural objects or permanent monu-

ments as to indentify it, was immaterial.

Plaintiff in error, however, maintains that the Code

of Alaska requires a notice to be recorded. Knowing

the views of the lower court on the subject, however, he

set up in his reply a miner's custom which required a

record to be made and in want of which the claim was

treated as forfeited or abandoned.

This custom was proved as pleaded; but the lower
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court took the position that nevertheless the notice need

contain no description of the claim as required by Sec.

2324, Revised Statutes, and held further that even if

the notice attempts to give such description and this

description is misleading and for that reason a conflict

arises between the markings on the ground and the de-

scription contained in the notice, the markings control

as superior evidence.

Plaintiff in error, on the other hand, contends that

monuments as superior evidence control only ivhen they

are of a permanent nature and the conflict is v^ith the

"calls" in the notice, and do not override the require-

ments of Sec. 2324.

The leading questions to be discussed are therefore:

( I.) Does the Code of Alaska require a location no-

tice to be recorded, and if so, does the failure to so re-

cord work a forfeiture of the location?

(2.) If such notice is required, is it void unless it

complies with Sec. 2324 R. S.?

(3.) If the local custom requires a location notice

to be recorded is such notice void unless it complies

with the requisites of said section?

SPECIFICATIONS OF ERROR.

The errors which we desire to discuss in this brief are

confined to the instructions given the jury and the re-

fusal to give instructions requested.



1. The Court erred in instructing the jury as fol-

lows :

"In the absence of proof of the existence of a local

rule, regulation or custom adopted by the miners

in the district where the claim is located, requiring

the posting, filing and recording of notice of loca-

tion at the time of the location of the ground in

question, such notice would not be necessary to the

validity of the location set up by either party to this

action."

Assignment of Error IV.

2. The Court erred in instructing the jury as fol-

lows :

"The mining laws of the United States in force

in Alaska, while they allow a location notice to be

recorded, yet they do not require a location to be re-

corded as any essential to a valid location although

they do, when so recorded, give such notice or cer-

tificate the efifect of notice or information by the lo-

cator of the ground covered by his location and its

boundaries to other persons and furnishes legal evi-

dence of the extent of his appropriation to the

world. Other persons seeking ground open for lo-

cation are not at liberty to regard such certificate

as the sole evidence of the extent of the previous lo-

cator's location and appropriation. In determining

whether a piece of ground is open for location or

not it is necessary to consider all the marks upon the

ground, including the posted notice on the ground,



if there is any such notice. If there is a variance or

discrepancy between the stakes and monuments on

the ground and the recorded location certificate, the

st2[^<:es and monuments will prevail over the record-

ed location certificate as superior evidence of the

particular ground located and its boundaries."

Assignment of Error VII.

3. The Court erred in instructing the jury as fol-

lows:

''The mining laws of the United States in force

in Alaska, while they allow a location notice to be

recorded, yet they do not require a location notice

to be recorded as an essential to valid location."

Assignment of Error VIII.

4. The Court erred in instructing the jury as fol-

lows :

"If there is a variance or discrepancy between the

stakes and monuments on the ground and the record-

ed location certificate, the stakes and monuments

will prevail over the recorded location certificate as

superior evidence of the particular ground located

and its boundaries."

Assignment of Error IX.

5. The Court erred in instructing the jury as fol-

lows:



"Plaintiff has submitted evidence to show that at

the time of the alleged location of the Lillian and

up to the time of the location of the ground claimed

by plaintiff, there was a uniform and generally ob-

served custom among miners in the Cape Nome
Mining & Recording District to record notice of

location of any claim located, and that it was also the

custom generally observed and adhered to by miners

in said district to consider and treat any mining

claim as vacant of which no such notice had been

recorded. You are instructed that such custom can

only be binding as law when established by clear

and satisfactory evidence. Such custom to be bind-

ing ought to be so well known, understood and

recognized in the district that locators should have

no reasonable ground for doubt as to what the cus-

tom requires. Furthermore, you are instructed that

unless it is part of the custom sought to be proved in

this case, that failure to comply with the rule or

custom by a locator works a forfeiture of his loca-

tion, such custom or rule would have no validity to

modify the existing mining law of the United States

defining the essentials of a valid location ; in other

words, no custom which may require the recording

of a location certificate is good and valid in law

unless it carries with it a provision that for non-

compliance with the custom the location shall be

forfeited and void."

Assignment of Error X.

6. The Court erred in instructing the jury as fol-

lows:
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"As by a valid location a title in fee to mining

claim is required, so by doing one hundred dollars'

worth of work or improvement upon the claim,

tending to its development for each year after the

year in which the location is made, the locator's title

is maintained and continued for the calendar year

in which the assessment work was done."

Assignment of Error V.

7. The Court erred in instructing the jury as fol-

lows :

"You are instructed that when a valid location of

a mining claim is once made, the law presumes that

annual labor is performed thereon from year to

year, until the contrary is affirmatively shown."

Assignment of Error VI.

8. The Court erred in refusing to instruct the jury

as follows:

"Where a location notice is placed upon

the ground it is part of the boundary mark-

ings and to what extent, if any, it is an aid

to a stranger in the location in tracing out

the boundaries of the claim, is a question of

fact for you to deterimne. If the courses and

distances in such notice correspond with the courses

and distances marked by the stakes such notice may
be of aid in tracing the boundaries; but if the

courses and distances given in this notice do not cor-

respond with those actually marked on the ground.



the notice is misleading and instead of being an aid

it may be a detriment to one trying to find the

boundaries. If the notice claimed to have been

posted on the Lillian location by the parties who
are claiming to have located it is or was misleading

it does not add anything to but detracts from the

sufficiency of the markings. In other words, if the

stakes in themselves were sufficient the notice may
render them insufficient. This you must take into

consideration in determining the markings as a

whole."

Assignment of Error XL

9. The Court erred in refusing to instruct the jury

as follows:

"A person examining the ground who finds a

posted location notice has a right to rely upon its

description of the ground claimed by the locators

or owners."

Assignment of Error XII.

10. The Court erred in refusing to instruct the jury

as follows:

"In order to render a mining claim valid it is

necessary for the locators or owners to file a notice

of location with the Recorder of the precinct in

which the claim is situated within ninety days from

the time of the discovery of the claim. Such notice

must give such a description of the claim, with ref-

erence to some natural object or permanent monu-
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ment, as will identify the claim. The object of this

notice is to secure a definite description—one so

plain that the claim can be readily ascertained.

Unless such notice is so filed, the ground is open for

relocation as if no location of it had ever been

made."

Assignment of Error XIII.

1 1. The Court erred in refusing to instruct the jury

as follows

:

"Plaintiff has offered evidence to show that at the

time of the alleged location of the Lillian and up to

the time of the location of the ground claimed by

plaintiff there was a uniform and generally ob-

served custom among miners in the Cape Nome
Mining & Recording District to record notices of

location of any claim located and that it was also

the custo mgenerally observed and adhered to by

miners in said district, to consider and treat any

mining claim as vacant on which no such notice had

been recorded. You are instructed that if you find

from the evidence in this case that such custom or

rule was in vogue during the time that the alleged

Lillian location was made and up to and including

the time when the location was made by plaintiff of

No. 5 Below on Wander Creek, then you must find

that unless the defendants had prior to the location

of No. 5 Below by plaintiff filed for record with the

Recorder of the Cape Nome Mining & Recording

District a location notice as required by law, the

Lillian location was, as far as plaintiff is concerned,



II

absolutely void and of no effect. Such location

notice as I have here referred to must give such

description of the claim, with reference to some

natural object or permanent monument, as will

identify the claim. The object of this notice is to

secure a definite description—one so plain that the

claim can be readily ascertained; and unless the

notice gives such a description of the claim it must

be treated as void and of no effect. By natural

object or permanent monument is meant such land-

mark as will afford a guide to a man of ordinary

intelligence as to where the claim is situated."

Assignment of Error XIV.

12. The Court erred in refusing to instruct the jury

as to the essentials of a location notice at the time the

jury appeared in court and asked for further instruc-

tions.

Assignment of Error XV.

13. The Court erred in refusing to instruct the jury

as follows at the time the jury appeared in court and

asked for further instructions:

"If you find the mining custom to be as alleged by

plaintiff in his reply and you also find that at the

time plaintiff located his claim that defendants had

no location notice of record which gave such de-

scription of their claim with reference to natural

objects or permanent monuments as will identify

the claim, then and in that case you must find a
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verdict in favor of the plaintiff, even if you find that

defendants' claim was otherwise a good location."

Assignment of Error XVI.

ARGUMENT.

A.

REQUIREMENT OF THE CODE OF ALASKA.

Subdivision ii of Sec. 15, Ch. i, Act of June 6th,

1900 (page 137 Carter's Code), provides:

"Notices of location of mining claims shall be

filed for record within ninety days from the date of

the discovery of the claim described in the notice."

In a recent case decided by this Court {Smith vs.

Cascaden, 148 Fed., 792) this section was discussed and

construed by this tribunal in the following language:

"It is provided in Sec. 15 of the Act of June 6,

1900, that 'notice of location of mining claims shall

be filed for record within ninety days from the date

of the discovery of the claim described in the notice,'

and Sec. 2324 R. S. provides that all records of

mining claims 'shall contain the name or names of

the locators, the date of the location and such a

description of the claim or claims located by refer-

ence to some natural object or permanent monument

as will identify the claim.' The object of this

statute, as stated by the Supreme Court in Hammer
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vs. Garfield Mining Co., 130 U. S., 291, is 'to secure

a definite description—one so plain that the claim

can be readily ascertained. A reference to some

natural object or permanent monument is named for

that purpose.'
"

Judge Ross, in the same case, writing a dissenting

opinion on another point, said, on the subject here under

discussion (p. 797) :

"It is plain, therefor, that inasmuch as in the Dis-

trict of Alaska notices of mining locations are by a

statute of the United States required to be recorded

within ninety days of the date of discovery, which

record is also required by a United States statute

to contain a description of the claim located by a

reference to some natural object or permanent

monument as will identify the claim, it is essential

to the validity of such a location in Alaska that the

record thereof contain such a description by refer-

ence to some natural object or permanent monu-

ment as will identify the claim."

The learned court below asserts that the statute in

question is not mandatory but only directory, and that

no forfeiture can ensue from failure to record unless

the statute so expressly provides.

This doctrine is based upon the authority of the

following cases:

McGarity vs. Byington, 12 Cal., 427;

English vs. Johnson, ly Cal., 108;



Jupiter M. Co. vs. Bodie C. M. Co., ii F., 666;

Bell vs. Mining Co., 36 Cal., 214;

Johnson vs. McLaughlin, 4 Pac, 130;

Rush vs. French, 25 Pac, 816.

The doctrine that forfeiture can ensue only where

such penalty is expressly provided by law for the viola-

tion of a mining rule had its origin in the first of the

above list of cases. But the circumstances under which

the question then arose are not clear from the printed

report of the decision. All there is in this report on the

subject is contained in the following language of the

Court:

"The right of a mining claim vests by the taking

in accordance with local rules. The failure to com-

ply with any one of the mining rules and regulations

of the camp is not a forfeiture of title. It would be

enough to hold the forfeiture as the result of a non-

compliance with such of them as make non-com-

pliance a cause of forfeiture."

No facts are given to show what the language applies

to, nor is there any further discussion of the subject.

In English vs. Johnson the following language is

used and contains all there is to that case covering the

subject here under discussion:

"But in the absence of a rule declaring that a

failure to record avoided the entry or claim, we
cannot see that this failure, when actual possession
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was taken and kept—no forfeiture or abandonment

being shown—would avoid the claim, as against a

subsequent entry and location."

This language far from supports the doctrine of the

court below. It simply declares that when the claim is

in the actual possession of the locator no forfeiture will

ensue for failure to record unless the rule expressly so

provides. By implication the decision confirms our

view.

Jupiter vs. Bodie is simply an instruction to the jury

evidently based upon the foregoing California cases,

and for aught that appears may have been assumed by

both sides to have been the correct doctrine. The ques-

tion of actual possession may also have entered into that

case, and thus placed it under the doctrine of English

vs. Johnson.

In Bell vs. Mining Co. the miners' rule in question

was one requiring performance of certain assessment

work as a condition of holding the claim. The jury

were charged that unless the rule was complied with a

forfeiture would result, without any instruction as to

whether or not the rule itself provided a forfeiture.

This was held error. The opinion is weak and uncer-

tain and implies that if this were the only error the

judgment would not have been reversed.

In Johnson vs. McLaughlin and in Rush vs. French

the Supreme Court of Arizona follows, without discus-

sion, the "rule" in the California cases, but no facts are
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sufficiently reported to enable us to determine how the

doctrine was applied.

The contrary view is maintained with great force in

the following cases which support our position and

clearly announce the doctrine followed by this court in

the Cascaden case:

Kingxi. Ed'ijiards, i Mont., 235;

Sissons vs. Sommers, 55 Pac, 829;

Oreamuno vs. U. S. G. & S. M. Co., i Nev.,

179;

Mallcit vs. G. H. M. Co., i Nev., 188;

Piirdum vs. Laddin, 59 Pac, 153.

In King vs. Edii-ards the Court said :

"The customs which point out the manner of

locating mining ground are conditions prece-

dent. A substantial compliance with them is neces-

sary. The right to possess and mine any mining

claim is derived from the United States by virtue of

this compliance. The United States is divested of

this right as effectually as if these rules and customs

were acts of Congress, for they now are the Amer-
ican common law on mining for precious metals.

"The regulations of miners which require that so

much work must be performed upon each claim are

conditions subsequent. The locator of a mining

claim takes subject to this condition. So long as he

complies with it, the right to possess and mine the
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same remains with him. Whenever a condition sub-

sequent is attached to any right or title vested in a

party by virtue of law it is not necessary that the

law should provide that a failure to comply there-

with works a forfeiture of the right. Even when a

condition subsequent is expressed in a deed, it is not

necessary that it be specified that a failure to comply

with it entitles the grantor to enter and take posses-

sion of the tenements. It is implied that he has this

right. 4 Kent's Com., 140.

"It is true that, where a mine is forfeited, it be-

comes forfeited to the United States, of whom the

locator derived title. Formerly only the grantor, or

his heirs, could proceed for forfeiture ; but under the

law, as it now stands, an assignee of the rights of the

grantor can proceed to declare a forfeiture. 4 Kent's

Com., 138, 139.

''When mining ground is forfeited by any one, it

again becomes unappropriated mineral land of the

United States. Any one who relocates it, in accord-

ance with the mining rules and customs of the dis-

trict in which the same is situated, has the rights of

the government, and may proceed to declare a for-

feiture or may set up the defense of forfeiture in an

action against him.

"It is doubtful whether any person could acquire

and possess a mining claim, without complying with

the local rules and customs upon that subject since

the act of Congress of July, 1866, upon the subject of

mining.

"I think I may safely say that this rule in relation

to the forfeiture of mining claims is substantially the

same as entertained by miners generally themselves.
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It is not often that a mining law declares that a

failure to comply with the one, in relation to work-

ing and developing mining ground, works a for-

feiture, yet it is generally considered among miners,

that such a failure will have this efifect."

After discussing the California cases, the same Court

says

:

"The conclusion that we must come to from this is

that this point has never been fully considered by the

California courts. No reasoning is given in support

of the rule in either case and no authorities, and

hence it is impossible to tell how they arrived at

their conclusions. The rule we have expressed is in

accordance with the established principles of law

and comports with the understanding miners have of

their own customs and is consonant to the policy of

the general government."

In SIssons vs. Sommers, the Supreme Court of Ne-

vada, through the able pen of Bonnifield, C. J., said:

"To enable a party to maintain a right to a mining

claim after the right is acquired, it is necessary that

the party continue substantially to comply not only

with the laws of Congress but with the valid laws of

the State and valid rules established by the miners in

force in the district where the claim is situated upon

which said right depends. Failure to comply with

such laws and rules works a forfeiture whether the

laws and rules provide for forfeiture for non-com-

pliance or not, and the mining claim becomes subject
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to location by any qualified locator. Mal/eff vs.

Mining Co., i Nev., i88; Oreamiino vs. Same, Id.,

215 ; Barring cf A Mines, 300."

The decisions from Montana and Nevada are so care-

fully considered and the question so ably discussed that

we can do no better than to simply refer the Court to

those authorities without any further dissertation on

the subject.

We beg leave, however, to add these observations:

1. Statutory construction is a question of psychol-

ogy. The meaning and intent of the Legislature is the

object to be attained. We submit that statutes of this

kind are universally accepted by the public as man-

datory. Where opportunity to record is afforded it is

universally among miners taken as putting Sec. 2324

R. S. in motion. The fact that two of the three courts

in Alaska and the entire mining population have

alwavs construed the statute in question the same as did

this court in the Cascaden case, shows that that is the

natural interpretation and therefore the interpretation

intended. See in this connection cross-examination of

witness Fell by the Court (Trans., p. 37 to p. 42).

See:

Chorlton vs. Kelly, 2 Alaska, 533;

Butler vs. Goodenough M. Co., i Alaska, 246.

2. The question of forfeiture is not involved for the
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act of recording is a part of the act of locating, and

until the notice is filed the location is not completed.

Until such location is completed the title has not vested,

but remains only inchoate or contingent and there is

therefore nothing to forfeit.

Says Justice Field in Belk vs. Meagher, 104 U. S.,

284:

"A location is not made by taking possession

alone, but by working on the ground, recording and

doing whatever else is required for that purpose by

the acts of Congress and the local laws and regula-

tions."

These are conditions precedent to the vesting of the

title.

In Faxon vs. Bernard, 44 Fed., 702, Judge Hallett

said:

"The government gives its lands to those citizens

who may discover precious metal ores therein upon

the condition that they will define the subject of the

grant with such certainty as may be necessary to pre-

vent mistake .... therefore it must be said

that without such description a certificate of location

is void."

In Copper Globe Min. Co. vs. Allman, 64 Pac, 1019,

the Supreme Court of Utah said:

"To perfect his claim, he (the locator) must also



21

within the time and manner prescribed, mark the

boundaries of his claim, and file a copy of the notice

of location for record/'

See also:

Metcalf vs. Prescott, lo Mont., 283, 293.

Judge Ross, in the case of Gird vs. California Oil

Co., 60 Fed., 531, in considering a mining regulation

which provided for the posting of notices on the claim

and that "all claims must be recorded in the district

within thirty days from the date of location" . . .

without making any provision for a forfeiture for a

failure to conform thereto, said:

'^We see then that one of the essentials to a valid

location within the Little Sespe petroleum mining

district is the posting by the locator of a notice of

location on the claim, signed also by a witness who
is himself an owner of a claim within the district,

and that such notice be recorded with the recorder

of the district within thirty days after the making

of the location which record shall contain the name

or names of the locators, the date of the location,

and such a description of the claim or claims located

by reference to some natural object or permanent

monument as will identify the claim. . . . The

record of a mining claim when one is required is in-

tended to contain a more exact and specific descrip-

tion of the claim than the notice posted upon it."

(Pages 535, 536.)
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But the Supreme Court of the United States has

passed on this very question in the case of Butte City

vs. Baker, 196 U. S., p. 119 (25 Sup. Ct. Rpe., 211).

We quote from p. 213:

"The Montana statute {Montana Codes Anno-

tated) among other supplementary regulations pro-

vided that the declaratory statement filed in the

office of the clerk of the county in which the lode or

claim is situated must contain 'the dimensions and

location of the discovery shaft or its equivalent, sunk

upon lode or placer claims' and the 'location and

description of each corner with the markings there-

on.' A failure to comply with these regulations was

the ground upon which the Supreme Court of Mon-
tana held the location invalid. It is contended that

these provisions are too stringent and conflict with

the liberal purpose manifested by Congress in its

legislation respecting mining claims. We do not

think that they are open to this objection. They
certainly do not conflict with the letter of any con-

gressional statute; on the contrary are rather sug-

gested by Section 2324. It may well be that the

State Legislature in its desire to guard against false

testimony in respect to a location, deemed it impor-

tant that full particulars in respect to the discovery

shaft and the cornerposts should at the very begin-

ning, be placed of record. Even if there were no

danger of false testimony it was not unreasonable to

guard against the resurrection of incomplete loca-

tions, when by subsequent explorations, mining

claims of great value have been uncovered. We see
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no error in the rulings of the Supreme Court of

Montana and its judgment is affirmed."

These cases all treat the certificate of location as a

part of the location and as a prerequisite to the passing

of the grant. In other words, no title vests until the

conditions have been complied with, and before such

title vests there can be nothing to forfeit.

It would seem self-evident, that the doctrine that for-

feiture will ensue only where it is expressly provided as

a penalty can have no application where the act in

question is a condition precedent to the passing of the

grant or the vesting of the right to the possession. In

other words, until the grant has passed and the right to

the possession of the property has vested there is no

right to forfeit.

The court below evidently lost sight of the distinc-

tion between a statute of a State, a mining regulation,

and an Act of Congress in deciding that the forfeiture

must be expressed. While counsel may assert that there

in some conflict in the State decisions upon the question

of whether a penalty must be attached to the State

statute or mining regulation to invalidate the location

for failure to record, yet the Supreme Court of the

United States in Butte City vs. Baker, supra, has upheld

the Supreme Court of Montana in holding a location

invalid for failure in the record of the location to

insert certain provisions required by the State statute

when no such penalty was expressed. This case is
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decisive of the point with reference to a State statute or

mining regulation.

But it must be remembered further, in the case at

bar we are not considering a State statute or a mining

regulation. We are considering a requirement of an

Act of Congress. The fact that such Act is applicable

only to Alaska does not make it any the less subject to

the rules applicable to the general mining laws of the

United States relative to the requirements of a valid

location being mandatory. Can it be urged that be-

cause Congress has not provided for a forfeiture in the

event of a failure to comply with the provisions of

Section 2320 and Section 2324 relative to discovery and

the marking of the boundaries of a location, that any

valid location could be made without full compliance

therewith? Then why should the Act of Congress

adding one other requirement in order to make a loca-

tion valid in Alaska be held less mandatory than Sec-

tions 2320 and 2324, or subject to the expression of a

forfeiture penalty in order to become effective? The

Act of Congress relative to Alaska cannot be subject to

one rule of construction and the general mining laws

embodied in other Acts of Congress be subject to

another. Unless the failure on the part of the locator

to record his location within the period of ninety days

works a forfeiture of the location as against intervening

rights, the enactment of the statute is of no value. Con-

gress cannot be said to require the performance of a

futile act, one that can have no results. And if the
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position taken by the court below is correct, then such

is the only effect of the passage of such Act.

Says the Supreme Court of the United States in the

case of Creede & C. M. & M. Co. vs. Uinta T. M. &
M. Co., 196 U. S., 338, decided at the same term as

Butte City vs. Baker, supra:

"A location is the act or series of acts by which the

right of exclusive possession of mineral veins and

the surface of mineral lands is vested in the locator.

For this the only requirement made by Congress is

the marking on the surface of the boundaries of the

claim. By Section 2324, however, Congress recog-

nizes the validity of any regulations made by the

miners of any mining district not in conflict with the

laws of the United States or the laws of the State or

Territory within which the district is situated. This

is held to authorize legislation by the State. Citing

Belk vs. Meagher, 104 U. S., 279, 284; Kendall vs.

San Juan, 144 U. S., 658, 664; Erhardt vs. Boaro,

113 U. S., 527; Butte City JVater Co. vs. Baker, 196

U. S., 119. . . . And many Territories and States,

Colorado among the number, have made provisions

in respect to the location other than the mere mark-

ing on the ground of the boundaries of the claim.

So before a location in those States is perfect, all the

provisions of the State statute as well as of the Fed-

eral must be complied with for location there does

not consist of a single act." (Italics ours.)

Is a mining regulation or a State statute to have more

force than an Act of Congress?
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''Congress is the body to which is given the power

to determine the conditions upon which the public

lands shall be disposed of."

Butte City vs. Baker, supra (p. 126).

3. But the decision in the Cascaden case, which lays

down the identical principle of law expressed in both

the Supreme Court cases cited

—

Butte City vs. Baker

and Creede & C. M. Co. vs. Uinta M. & M. Co—has

become a rule of property; millions have been invested

on the strength of it, and this court will not, we feel,

disturb such decision at this time.

We submit that the court below erred in instructing

the jury that under the laws applicable to Alaska, no

notice of location need be recorded, as well as in refus-

ing to instruct that such record was necessary.

B.

THE CUSTOM.

Being familiar with the views of the lower court on

this subject, plaintifif pleaded and proved that the cus-

tom among miners in Cape Nome district required a

notice of location to be recorded within ninety days

after location and that for failure to so record the claim

would be treated as forfeited (Trans., p. 9-10).

The Court also instructed the jury that if they found

such custom to exist the recording of the notice was in

such case necessary; but—and here is the startling fea-
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ture of his position—he refused to instruct that such

recorded notice, in order to be valid, must contain such

a description of the location with reference to natural

objects or permanent monuments, as would identify the

claim (Trans., p. 76-78; Assignment of Errors Nos. 14,

15, 16).

The Court below on this point took the bold position

that there is no such thing as a void location notice even

where it is required to be recorded, that under proper

rules or laws the claim may be forfeited for want of

recording, but any record will be sufficient to save the

claim from forfeiture under such rule.

We will now discuss that feature of the Court's

rulings.

The congressional laws do not in terms require any

certificate of location, but they require that where a

record of the location is made such record "shall con-

" tain the name or names of the locators, the date of the

" location, and such description of the claim by refer-

" ence to some natural object or permanent monument,

" as will identify the claim." R. S. 2324.

The same section also extends to the miners the right

to provide by local rules for recording.

"In the absence of a State laiv or a local rule re-

quiring a record to be made, Congress has not

undertaken to prescribe the nature of the notice

which a miner may be compelled by such laws or

rules to post or which he may see fit to post on his

own motion.



28

^'It is only when such notice, or its equivalent, is

required to be recorded that the provisions of the

federal law become MANDATORY.
"Where State laws or LOCAL RULES require a

record to be made, the recorded instrument must

contain AT LEAST the elements provided for by

the Revised Statutes, and if such tSate laws or local

rules prescribe the contents of such recorded notice,

it must comply with this ADDITIONAL require-

ment."

Lindley, Sec. 379.

"... Any certificate of location . . . which

fails to reasonably comply with the requirements of

the federal law as to the contents of such record is

ineffectual and void." (Italics ours.)

Lindley, Sec. 384.

In scores of cases the courts have discussed the ques-

tion of whether the location notice was sufficient under

the federal law to support the location on the theory

that if the notice was not sufficient the location was

void ; but only a few of them will here be referred to.

In the case of Smith vs. Cascaden, 148 Fed., 792, the

notice simply described the claim as "No. 13 A Below

Discovery on Cleary Creek." The contention of the

locator was that the letter A signified a bench and was

so understood by the miners.

Whether or not this was a sufficient description re-

duced itself to a question of fact for the Court to decide,
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because the evidence was conflicting as to what the

letter A was understood to mean in this connection on

the creek.

The Court first found as a matter of fact that the

Cascaden claim was properly marked upon the ground

and in this the lower court was sustained.

The Court then proceeded to discuss the sufficiency

of the location notice, holding that even if the claim

was properly marked on the ground, if the notice was

insufficient to comply with the requisites of Sec. 2324

Revised Statutes, the location is still void.

The claim in dispute was a bench ofif No. 13 Below

Discovery and the majority of the Court held that there

was sufficient evidence to sustain the finding of the

lower court to the effect that No. 13 A was understood

by the miner to mean a bench of No. 13.

Judge Ross dissented on the ground that the evidence

was not sufficient to sustain such finding and that the

Cascaden notice referred to a creek claim and not to a

bench claim, and it is evident that all judges agreed that

if the notice had stated that the claim was situated on

the creek instead of on the bench adjoining it the notice

would have been insufficient and the location therefore

void even if it was properly marked. In other words,

the entire Court agreed that the validity of the claim

depended upon the validity of the location notice.

As this case is the most recent on the subject it will be

pardonable to quote somewhat at length from the
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opinion of Judge Ross on this subject entirely in har-

many with the leading opinion:

"In some States and Territories and in some min-

ing districts the notice of location is required to be

recorded, and in some it is not, but whenever re-

quired the express declaration of Section 2324 of Re-

vised Statutes is that such record shall contain the

name or names of the locators, the date of the loca-

tion, and such a description of the claim or claims

located by reference to some natural object or per-

manent monument as will identify the claim.

"It is manifest therefore that the Court in the case

of Gird vs. California Oil Co., 60 Fed., 531-536, was
quite right in holding as it did 'that the record of a

mining claim, where one is required, is intended to

contain a more exact and specific description of the

claim than the notice posted upon it'

"The statute itself admits of no other meaning for

in respect to posting upon the ground the statutory

requirement is that 'the location must be distinctly

marked on the ground so that its boundaries can be

readily traced' but that any record thereof that is

made 'shall contain the name or names of the

locators, the date of location and such a description

of the claim or claims located by reference to some

natural object or permanent monument as will

identify the claim.'

"The reason for this distinction thus made be-

tween the notice posted on the claim and the record

of such notice is well stated in the case of Gleason

vs. Mining Co., 13 Nev., 465, where the Supreme
Court of Nevada said

:
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" 'There can be no question that the original Pay-

master's notice was all that the law requires. The

only objection to it is that it did not contain in itself

a description of the claim by reference to some na-

tural object or permanent monument. It was not

necessary that it should. It is only the record of

the claim that is required to contain such a descrip-

tion ; and there are excellent reasons for making the

distinction between the notice and record in this

particular. A notice is generally, and for safety

ought always to be, posted immediately upon the

discovery of the vein, before there is any time to

survey the ground and ascertain the bearings and

distances of natural objects or permanent monu-

ments in the neighborhood ; and, besides, the claim

referred to by the notice is always sufficiently iden-

tified by the fact that it is posted on, or in immedi-

ate proximity, to the croppings. A notice claiming

location on 'this vein' has only one meaning. But

the notice is exposed to the danger of removal by

adverse claimants or destruction by the elements

and for permanent evidence of the location its record

is provided for. The record, if it consisted of a

mere copy of the notice, would not identify the

claim and there would be an opportunity, as well

as a temptation, to the locators upon the discovery

of a more valuable mine in the vicinity to prove by

perjured witnesses that their notice was posted on

that mine. The floating of claims was by no means

an infrequent occurrence prior to the Act of 1872,

and, if such attempts were seldom successful, they

were always vexatious, and often the means of levy-

ing heavy blackmail. It was on this account that
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the record (not the notice) was required to contain

"such a description of the claim or claims, located,

by reference to some natural object or permanent

monument, as will identify the claim." Revised

Statutes, Sec. 2324. It is a sufficient compliance

with this provision of the law if a description of the

locus of the claim is appended to the notice when it

is recorded.'
"

There is no question but that the language above

quoted very aptly applies to the case at bar; it is

very evident that the Court would have held the Cas-

caden location void if it had found as a fact that the

Cascaden location notice failed to describe the claim as

required by Sec. 2324 Revised Statutes.

In Deeney et al., vs. Mineral Creek M. Co., 67 Pac,

724, the Court said:

"While as before stated the Acts of Congress do

not require record of location notice, yet, when the

same is required by local legislation or regulations

of miners, then the requirements of the federal

statute become operative and imperative. A failure

to comply with the terms of the U. S. statute must

render the location notice ineffectual and void.

Tested by the foregoing rules it is perfectly appar-

ent that the notice of July 2nd, 1895, is wholly void,

and confers no rights on contestant." (Emphasis

ours.)
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In Faxon vs. Bernard, supra. Judge Hallett said:

"It is said (in the certificate) that the claim is

'situated on the north side of Iowa gulch about

timber line, on the west side of Bold Mountain.

Said claim is staked and marked as the law requires.'

"It is utterly impossible to find in this language

any reference to a natural object or permanent mon-

ument defining the location, and the only question is

as to the effect of the omission. The Act of Con-

gress requires such a reference to be made in the

description of the claim.

"The government gives its lands to those citizens

who may discover precious metal ores therein, upon

the condition that they will define the subject of the

grant with such certainty as may be necessary to

prevent mistakes on the part of the government, and

on the part of other citizens who may be asking the

like bounty. This is reasonable and necessary to

justly administer the law, and, therefore, it must be

said that without such description a certificate of

location is VOID. On that ground the original cer-

tificate of defendants' grantor will be rejected, and

as the relocation was posterior to plaintiff's it cannot

prevail against the latter." (Italics ours.)

In this cause. Judge Hallett held the location void

because the certificate failed to comply with Sec. 2324

Revised Statutes.

In Darger vs. Le Sieur, 30 Pac, 364, the Supreme

Court of Utah said:
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"We think the Court erred in admitting in evi-

dence plaintiff's location notices. They are fatally

defective, and valid locations cannot be made under

them. The Revised Statutes of the United States

require that there must be such a description of the

claim located by reference to some natural object or

permanent monument as will identify it."

And in Drummond vs. Lang, 13 Pac, 545, the Su-

preme Court of Colorado said:

"The intention of the provision is to give one seek-

ing the locus of a recorded claim something in the

nature of an initial point from which to start, and

following the course or distance given, find with

reasonable certainty the claim located. The identi-

fication must be by reference to some natural object

or permanent monument."

In Broun vs. Levan, 46 Pac, 661, the Supreme Court

of Idaho say:

"From these authorities it is evident that it has

become the settled law of the land that Section 2324

Revised Statutes must be complied with, to wit:

'that all records of mining claims shall contain such

a description of the claim or claims located, by ref-

erence to some natural object or permanent monu-

ment as will identify the claim.' The location of

the Magpie describes the mine as located on the

north side of North Widow^ Creek. This portion of

the reference is of course so indefinite and uncertain

that it amounts to no reference at all when taken
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alone. It is as indefinite as the reference of the

Mary Bell Lode in Darger vs. Le Sicur, supra,

which described the claim as situated about five

miles from the D. & R. G. R. R. track near the head

of the right hand fork of what is known as the

'Canyon.' Concerning this notice and five others, of

the same tenor, the Court in the above case says that

they are fatally defective and a valid location cannot

be made under them. It is evident that the refer-

ence to natural objects or permanent monuments to

identify the claim must be such as to furnish a rea-

sonable certainty that the locus of the claim has not

been and could not well be changed." (Emphasis

ours.)

We do not deem it necessary to quote any more au-

thorities to this point, as there are absolutely none to

the contrary.

The Courts have uniformly held that where the local

laws or regulations require a record to be made this

record must comply with Section 2324 or it is void; no

rights can be based on it and that without such record

the location is void absolutely.

It would seem to be self-evident that if the claim is

forfeited in case of failure to record, it is equally for-

feited if the record is void, for a void record is in con-

templation of law no record.

The Lillian Notice.

The description of the claim contained in the notice

of the Lillian is as follows (Ex. i, Trans., p. 61 ) :
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"Stake No. i adjoins S. E. Cor. stake of Dead

Eye placer claim i8o feet east from line of Wild

Goose Telephone opposite ninth pole south from

intersection of said telephone line with Pioneer

Mining Co. telephone line. Stake No. lo lies 60

ft. S. E. from 5th pole on Wild Goose line north

of said intersection."

This ties the claim both to the Dead Eye placer

claim and to the intersection of the two telephone lines

mentioned—asserting that one stake is south and the

other north of such intersection.

The Dead Eye.

As to this landmark it was unknown even to the

locator who staked the claim and wrote the notice.

The notice says the initial stake adjoined S. E. Cor.

Dead Eye, yet Charles Vogel, the locator and only

witness who would swear he had ever seen any stakes

marking the Lillian prior to November 5th, 1904,

testified

:

"I could not swear what stake it (the notice) was

placed on; I cannot tell from the location notice

which was the initial stake." (Trans., pp. 26-27.)

If there had been such a claim as the Dead Eye cer-

tainly this witness would have been able to tell from

this notice which was the initial stake referred to.
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Again

:

"I realize that the location notice is very in-

definite, that is the reason I amended it, we amended
it January ist, 1905.

"Q. You realize, Mr. Vogel, don't you, that it

is absolutely impossible for any man to find the

claim from that location notice?

'^A. Well, it is written a little indefinite, that is

very true; but we amended as soon as we could."

(Trans., p. 27.)

The Intersection of the Telephone Lines.

The intersection of the telephone lines referred to

was 2^ miles to the north of the premises in dispute.

In other words, if the location notice was correct the

Lillian was originally located 2^ miles to the north

from where it is now claimed to be situated.

The evidence shows that the telephone line of the

Wild Goose Co. followed the railroad track which ran

from the beach to Anvil Creek at a considerable dis-

tance west of the premises in dispute, while the Pioneer

Mining Co. line followed the Moonlight Pipe line

straight from Nome to Moonlight Creek and thence

turned westerly to the Pioneer Camp at Discovery on

Anvil, and that the only place the lines crossed was at

the last named place, lYi miles away. See testimony

of Stevenson (Trans., pp. 34-5), Boyd (Trans., p. 35)

and Whistler (Trans., p. 33).

In this connection the evidence of Surveyor Gibson
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who was a leading witness for defendants should be

read

:

"Q. From the location notice of the Lillian

could you have been able to determine where the

claim was?

".A. There are very few old location notices

where you can tell where the claim is located.

"Q. You can't tell from this one?

"A. I wouldn't say that I couldn't or that I

can.

"Q. Do you know where the Pioneer telephone

line and the Wild Goose telephone line crossed?

"A. Why, if the Wild Goose had followed the

railroad track it could not cross the Pioneer."

(Trans., p. 31.)

On the same day the Lillian was located defendants

also located another association claim called the Flor-

ence. (See Ex. H, Trans., p. 67.) In the notice of this

claim the following clause appears:

"This claim runs south to the south side of No. 4

on Wonder Creek and includes creek claims No. 2,

3 & 4 on said Wonder Creek." See testimony of

Vogel (Trans., p. 27; Ex. H., Trans., p. 67).

This shows the Florence to be located approximately

where the Lillian is now claimed to be, which, if true,

would put the Lillian at some other place than where

it is now.
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C.

WHETHER OR NOT THE LOCATION NOTICE OF THE

LILLIAN WAS SUFFICIENT TO COMPLY WITH SECTION

2324 R. S. WAS A QUESTION OF FACT THAT SHOULD

HAVE BEEN SUBMITTED TO THE JURY UNDER IN-

STRUCTIONS AS TO WHAT THE ESSENTIALS OF A LO-

CATION NOTICE WERE.

"As to whether a given notice or certificate of

location contains such a description of the claim as

located, by reference to some natural object or per-

manent monument as will identify it, is a question

of fact, to be determined by the jury, and oral evi-

dence is admissible for the purpose of proving that

the thing named in the certificate is or is not in fact

a natural object or permanent monument."

Lindley on Mines, Sec. 384.

The notice in question adopts the crossing of the

Pioneer Telephone line with the telephone line of the

Wild Goose Co. as the landmark of permanent monu-

ment with reference to which the claim is described.

Upon the trial the plaintiff proved that these two lines

did not cross except close to Discovery Claim on Anvil

Creek and that this point was 2^/2 miles away from the

ground in dispute. It is more than likely that upon

this showing, uncontroverted as it was, plaintiff had

a right to an instruction for a verdict in his favor, but

inasmuch as he chose not to adopt this course but re-
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quested the Court to leave it as a question of fact for

the jury to decide whether or not the notice sufficiently

refers to a natural object or permanent monument to

identify the claim he had a right to the instruction

asked as to what the essentials of a location notice were.

But the position of the Court below was that even

if the location notice fails to describe a claim in such

manner that it can be identified from the location no-

tice, or in case there is a conflict between such descrip-

tion of the claim and the stakes on the ground that the

stakes on the ground in either case must control.

We submit that from the authorities quoted, this is

in absolute and violent conflict with the uniform de-

cisions of the courts on the subject.

The description of the claim with reference to na-

tural objects and permanent monuments is for the pur-

pose of enabling a person examining the records to as-

certain where a particular claim is located, and for the

purpose of securing from such records a reasonable

direction as to where to go and look for the claim in

question. This is what is meant by Justice Field in

Hammer vs. Garfield when he says that the object of

the statute is "to secure a definite description—one so

"plain that the claim can be readily ascertained, and

"reference to some natural object or permanent monu-

"ment is named for that purpose."

We cannot at this point resist the temptation to again

quote from Glcason vs. Mining Co., 13 Nev., 465, re-

ferred to above and quoted in the case of Smith vs.



41

Cascaden, because it is so applicable to the situation in

the case at bar. The "floating of claims was by no

"means an infrequent occurrence prior to the Act of

"1872, and if such attempts were seldom successful,

"they were always vexatious and often the means of

"levying blackmail; it was on this account that the

"record (not the notice) was required to contain 'such

" 'description of the claim located, by reference to some

" 'natural object or permanent monument as will iden-

" 'tify it;

"

The Supreme Court of the United States expresses

the same thought in Butte City vs. Baker, supra, where

it says:

"It may well be that the State Legislature in its

desire to guard against false testimony in respect

to a location, deemed it important that full par-

ticulars in respect to the discovery shaft and the

corner posts should be at the very beginning placed

of record. Even if there were no danger of false

testimony, it was not unreasonable to guard against

the resurrection of incomplete locations when by

subsequent explorations mining claims of great

value have been uncovered."

The requests for instructions which plaintifif sub-

mitted to the Court prior to the argument were copied

from authorities hereinbefore quoted, and when the

jury appeared in court the next day after they had been

out some twenty hours deliberating, counsel for plain-

tiff requested in open court orally that the Court then
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instruct the jury as to what the essentials of a location

notice are. He also at that time hastily drew another

request, which he submitted to the Court, and which,

although brief, stated the law correctly, and should

have been given. (Tr., p. 59.)

D.

CONFLICTS BETWEEN MONUMENTS AND CALLS IN

NOTICE.

The feature of the law which led the Court below

astray was Subsec. 2 of Sec. 682, Ch. 67, Act of June

6th, 1900 {Carter's Code, p. 286) which reads as fol-

lows:

"When permanent and visible or ascertained

boundaries or monuments are inconsistent with the

measurements, either of lines, angles, or surfaces,

the boundaries or monuments are paramount."

This section the Court construed to mean that where

the notice contains a "tie" but the same is erroneous

or misleading, the notice is not void, except as to the tie,

and must give way, as evidence, to the stakes, if any.

In other words, it is contended that the section above

quoted abrogated the old doctrine applied to Sec. 2324,

R. S.

Attempting to follow out this novel theory the Court

instructed as follows:
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"If there is a variance or discrepancy between

the stakes and monuments on the ground and the

recorded location certificate, the stakes and monu-
ments will prevail over the recorded location cer-

tificate as superior evidence of the particular

ground located and its boundaries." (Assignment

IX, Tr., p. 74.)

This is assigned as error.

Although based on the statute above quoted this

instruction is in direct conflict with it. The statute

refers to ^^permanent and visible" monuments.

The instruction makes no such distinction. It may

refer to stakes of any kind that may some time have

existed though they have disappeared.

The facts in this case show that if the Lillian had

ever been located the stakes marking its boundaries

had disappeared before plaintifTf located his claim.

Whistler, who was a witness for defendants and owned

the two adjoining claims, had never seen the Lillian

stakes, nor had plaintiff. And Gibson, when he sur-

veyed in November, 1904, found absolutely none of

the boundary stakes, but located a complete set of new

ones, which he, together with Vogel, brought with

them from Nome for that purpose at the time they

went out to make the survey, and the surveyor's only

guidance as to where to place the new stakes was

Vogel's dictum. (Tr., p. 30.)

The statute announces nothing but the common law

doctrine, which is, that where in a deed or conveyance
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specific monuments are referred to and they are per-

manent and visible and the reference to them in the

instrument is such that they can be identified, then and

in that case any variance between the location of these

monuments and the calls in the instrument must be

settled in favor of the former, on the theory that a

person is more likely to make a mistake in regard to

distances and directions than in reference to monu-

ments. But where monuments have disappeared or

are uncertain or cannot be identified from the descrip-

tion of them in the instrument the reasons for the rule

no longer obtain and the rule itself becomes inap-

plicable.

Ency. PL &' Pr., Vol. 4, p. 769;

Devlin on Deeds, Section 1029;

Hanson vs. Tounship of Red Rock, 57 N. W.,

11;

Melver's Lessee vs. JJ^alker, 9 C ranch, 173, 177.

Says Chief Justice Marshall in the case last cited:

"It is a general principle that the course and

distance must yield to natural objects called for in

the patent. All lands are supposed to be actually

surv'eved and the intention of the grant is to convey

the land according to the actual survey; con-

sequently if marked trees and marked corners be

found conformably to the calls of the patent, or if

water courses be called for in the patent, or moun-

tains or any other natural objects, distances uiust
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be lengthened or shortened and courses varied so as

to conform to those objects. The reason of the rule

is that it is the intention of the grant to convey the

land actually surveyed, and mistakes in courses and

distances are more probable and more frequent than

in marked trees, mountains, rivers, or other natural

objects, capable of being clearly designated and

accurately described." (Italics ours.)

See also Payne vs. English, 79 Cal., 540, at page 546,

where the Supreme Court of California says:

"It is argued, however, by respondents that in

cases of disputed boundaries, courses and distances

must give way to monuments. That is undoubtedly

the general rule. But before the rule can be ap-

plied there must not only be monuments which will

stand still, and not float or fly, but the place where

the alleged monuments were at the time the con-

veyance was made must be satisfactorily located."

Applying this rule in a mining case, the Supreme

Court of Colorado in the caes of Pollard vs. Shively,

5 Colo., 309, 318, say:

"Where there is a variation to any considerable

extent between the courses and distances of the loca-

tion certificate, and the monuments established on

the ground, the record with its misdescription in

point of fact, gives no notice of the ground actually

appropriated. If the monuments are swept away,

no search, no exercise of prudence, diligence or
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intelligence, would advise the subsequent locator

of the prior appropriation. In such case the rule

demanded by the defendant would work the great-

est injustice and hardship and would be an inter-

pretation of the law in the interest of erroneous

records and indolent claimants. The record failing

in its constructive notice I think it just to insist

that the statutory monuments shall be found per-

forming their statutory and essential duty of actual

notice, and to say that where a variation exists be-

tween the monuments and the courses and distances

of the location certificate, it is necessary prior to

patent for the locator, as against subsequent loca-

tors, to keep up his monuments to an extent that

gives fair and reasonable notice. In other words,

a claimant who has not kept up his boundary posts,

will not be permitted to show the courses and dis-

tances of his record location to be erroneous, when

the right of an intervennig locator without notice,

will be prejudiced."

Judge Hallett of the District Court of Colorado,

in the case of Thallman vs. Thomas, 102 Fed., 935, lays

down the same principle, where he says:

"The rule that monuments shall control courses

and distances is recognized only in cases where the

monuments are clearly ascertained. If there be

doubt as to the monuments, as well as to the course

and distance, there can be no reason for saying that

monuments shall prevail, rather than the course

given in the patent."
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Again says the Supreme Court of Arizona:

"The well settled rule is that where the monu-

ments are found upon the ground, or their position

or location can be determined with certainty, the

monuments govern rather than the location cer-

tificate; but where the courses and distances are not

with certainty defined by monuments or stakes, the

calls in the location notice must govern and con-

trol."

Treadwell vs. Marrs, 83 Pac, 350, 355.

To apply the statute in question it is therefore neces-

sary that the monuments be (i) permanent and visible

and (2) so specifically described in the notice that they,

from such description, can be readily identified.

The instruction complained of is therefore wide of

the mark, is in conflict with the section of the code it

endeavors to follow, and is error.

As a corollary to the rule we contend for if in a deed

of conveyance monuments are referred to but have dis-

appeared, there can be no conflict between the calls

and the monuments and therefore the calls are binding

on both parties unless there is a mutual mistake and the

deed is reformed.

So also where a location notice refers to monuments

not in existence the calls and description in the notice

are binding on the locator as against an innocent third

party. And it may be added that whether a location
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notice is required by law or not, when, nevertheless,

filed and it describes the claim as situated at a different

place from where the claim was in fact located, it

estops the locator as against an innocent third party

from setting up a title under it to ground not described

in the notice. For to record the notice is to declare to

the public that the claim is situated at no other place

than where the notice places it, and that the locator

will claim it in no other place.

The lower Court went farther and held that the

section under discussion in effect abrogated Sec. 2324,

R. S., maintaining that if there be any conflict between

the stakes and the description of the claim required by

this section, the latter must yield.

This is entirely unwarranted. If the description so

conflicts with the monuments referred to as to afford

no guide as to the whereabouts of the claim, the notice

is void and no better than no notice.

The object of the description required by Sec. 2324

is to give a stranger to the location sufficient informa-

tion to enable him to know where to look for the stakes.

It is for this reason that the courts require this descrip-

tion to be so "clear and specific as to enable a man of

"ordinary intelligence to find the claim without aid

"or advice from any other person or thing save the

"notice."
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E.

THE POSTED NOTICE.

The requests for instruction which the Court refused

and which refusals are assigned as errors No. ii and

No. 12 respectively, are adaptations to the case at bar

of the language of the Supreme Court of California, in

PVilleford vs. Bell, 49 Pac, 6, where it sustained an

instruction of the lower Court to the jury as follows:

"The law requires the marking of the claim upon

the ground to be done in such a manner that any

person of reasonable intelligence may go upon the

ground and readily trace the claim out, and readily

find the boundaries and limits of the claim without

instructions, advice or information from any one

or thing other than the marking upon the ground,

and it is not necessary or required that such person

shall have a copy of the location notice or neces-

sarily use it in the tracing of the boundaries of the

claim; but .where such notice is posted upon the

claim, and constitutes a part of the marking of such

claim upon the ground, it may be used as a part of

the means by which the boundaries of the claim

can be traced. . .
." (Italics ours.)

See also Le Doux vs. Forester, 94 Fed., 600, 602,

where the late Judge Hawley said:

"The law is equally mandatory in requiring that

mining claims must be so marked upon the ground
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that the boundaries thereof can be readily traced.

This requirement is not fulfilled by simply setting

a post at or near the place of discovery, and setting

stakes at each of the corners of the claim, and at

the center of the end lines, unless the topography

of the ground is such that a person accustomed to

tracing the lines of mining claims can, after reading

the description of the claim in the posted notice of

location, by a reasonable and bona fide effort to do

so, find all of the stakes and thereby trace the

lines . . ."

These requests followed as natural conclusions from

the general doctrine that a posted notice is part of the

boundary markings.

Assuming for instance, that the location notice had

been posted at the southeast corner and described the

claim as lying to the southeast of that point, would or

would not a person looking for vacant ground to locate

have a right to rely upon that notice, and, with no ac-

tual knowledge of any other stakes, having located a

claim in good faith to the northwest of the point at

which the notice was posted, would he not have a good

location? Was he obliged to assume that the notice

was erroneous or that it had been posted at the wrong

corner?

Again, if he followed the calls in the notice and

found no stake at the corner to which he was directed,

nor at any other point designated in the notice, was he

not justified in believing that no claim had been staked
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or that the attempt at staking had been abandoned? Or

was he obliged to assume that the notice was erroneous

and that the stakes might be somewhere else?

We submit the requests on this point were fair and

announced recognized principles of law applicable to

the case and should have been given.

F.

There are no issues in this case on the subject of

assessment work. Neither party pleaded forfeiture by

reason of failure to prove the performance of the same.

Under these circumstances, when the Court instructed

the jury on the subject of annual labor (Assignments

of Error V. and VI.) it committed reversible error.

Such instructions while stating possibly correct ab-

stract principles of law were outside of the issues and

tended to mislead the jury into thinking that such was

an issue in the case upon which it was their duty to pass.

Proifatt, Jury, Sees. 313, 314;

Abbott's Trial Brief, 436

;

Holt \^. Pearson (Utah), 41 Pac, 560;

Conlin vs. S. F. & S. J. R. R. Co., 36 Cal., 404;

Frederick vs. Kinzer, 22 N. W., 770;

Gilmore vs. Swisher, 52 Pac, 426;

Higgins vs. Minaghan, 47 N. W., 941

;

Savannah F. & G. Ry. Co. vs. Tiedemann, 22

So., 659.
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We submit that for the errors presented the judg-

ment of the lower Court should be reversed.

JOHN RUSTGARD, and

W. H. METSON,
Attorneys for Plaintifif in Error.

Campbell, Metson, Drew, Oatman &
Mackenzie, and E. H. RYx\n,

Of Counsel.
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STATEMENT OF THE CASE.

We have no particular criticism to make of plain-

tiff's statement of the facts, except that it does not

show clearly that plaintiff is attempting to jump and

hold the mining claim of defendants, because defend-

ants' recorded location notice was defective. If it be

true as we assert that plaintiff is striving through a

technicality to take away from defendants mining

ground to which they are entitled as prior locators

and possessors, then the statement of facts should

show that situation clearly and we wish to smn up the

facts in our own way to justify if possible our con-

clusion.

On July 23rd, 1903, defendant, CHARLES A.

VOGEL, located a claim, which admittedly includes



the ground sued for by plaintiff save and excepting

an inconsiderable and negligible portion about which

there seems to be no controversy. The history of this

particular location is best given in Vogel's own

words.

"I am one of the defendants in this action
* * * I am acquainted with the ground in

controversy; I am acquainted with what plain-

tiff calls his Number Five Below Creek claim
and have been acquainted with it since 1901. I
am acquainted with the Lillian Association
claim. * * * I made the location of the Lil-

lian in the spring of 1903 ; I believe it was July
we put up our stakes and filed the location no-
tice ; I made discovery prior to that time, though,
prior to 1903, and we put mounds at that time

;

we put four corner stakes and a center stake

—

that is, a side line stake on each side ; the initial

stake was—well, we started right here at the

southwest corner. * * * We placed the four
corner stakes and placed a stake in the center,

what we term a line center, with heavy mounds
around each stake; the stakes were 2x3 ^s and
2x4 's, sawed lumber; they stood four feet above
the ground; we placed the location notice upon
the iiitial stake; that location notice described
the claim by reference to the boundaries. This
location notice remained upon the ground until

January, 1905, when I filed an amended location

notice ; I had the ground surveyed and the loca-

tion notice was upon the ground at the time.
* * * I was upon this ground very often in

1903; there wasn't a week passed but I was on
the ground ; at that time I was working also on
Moonlight. I kept up the stakes all the time
and they were marked all the time; I put the

name at the time I located upon the stakes; I
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put tlie name in pencil and marked the number
of tlie corners, the corner and also the number,
and after that in the summer, in the fall of 1904,

we had it surveyed and- Mr. Gibson marked them
himself properly. The claim was surveyed
some time in November, 1904; I was present at

the time of the survey; the original stakes were
standing at that time and the location notice was
on the ground. * * * "

(Transcript pp. 23, 24, 25, 26 and 27.)

Nearly a year and a half after Vogel's location, to-

wit, November 21st, 1904, plaintiff made a location

of the same ground and the history of his location

can best be given in his own words.

"I located No. 5 Below on Wonder Creek on
the 5th day of November, 1904; I located the

claim in the usual way ; I put my initial stake at

the center of the south end line adjoining the

upper end center of Nr. 6 claim, and posted my
notice there ; I called that the initial stake ; it is

the south end center; I placed a board stake at

each corner ; the stakes were about 3 feet high, I
should judge, and some 3 or 4 inches wide, and
I marked each stake and on the initial stake T
wrote 'initial stake. Claim No. 5, Wonder Creek,

W. H. Sturtevant, locator.' The stake at the

southwest corner I marked 'Stake No. 1, south-

east corner. Claim Five
'

; the stake at the north-

east corner I marked 'Stake No. 2, northeast

corner, Claim No. 5
'

; the stake at the northwest
corner I marked ' Stake No. 3, northwest corner,

Claim No. 5'; the stake at the southwest corner
I marked ' Stake No. 4, southwest corner. Claim
No. 5.' and I put my name on the stakes. Short-

ly afterwards I put in better stakes, I put in

2x3 's or 2x4 's, I have forgotten which, and put



the same marks on them and cut them in with
a knife so that they could not be rubbed out.

Tlie same stakes are there still, standing in the

same places; and I also put mounds of sod
around the stakes. I put my location notice

upon the initial stake at the time I made
the location; I recorded the location notice

a day or two after; the one I recorded was an
exact copy of the one I posted on the ground.
* * * I dug down as deep as I could at various

places and found gravel, and I also found gold;

I made my discovery there, that would be on the

southerly portion of the claim, probably within
one hundred or two hundred feet from the

southerly end line. * * * The first time that

I knew that there was anyone claimed any in-

terest in the ground under the Lillian Associa-

tion was when Mr. Gibson, the surveyor, came
out and surveyed it and he said it was the Lil-

lian Association. I believe that was some time
during the latter part of November, 1904 ; it was
after I had located. * * * The first I knew of

that claim was when Mr. Gibson set up the

stakes; I had seen no stakes of that claim be-

fore then; that was within a few weeks after I
had located, I don't remember just how long

—

a very few weeks; I don't think it was a month

Q. Did you examine the stakes that he sur-

veyed for?
A. I never found any that he surveyed from.

Q. Didn't know whether there was any there

or not?
A. I don't think there was, because I never

found any; I was looking for them.

Q. Never saw any work done on that ground ?

A. No.
Q. No holes or anything of that kind?
A. No, not on the creek claim. * * *
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(Transcript pp. 17, 18, 19, 20, 21, 22 and 23.)

Mr. Vogel also testified that assessment work had

been done for one of the defendants on the claim.

(Trans, p. 33.)

There is no dispute about the location notice posted

and recorded in July, 1903, by Vogel, and it can be

read in the Transcript ; also the location notice posted

and recorded in November, 1904, by the plaintiff ap-

pears in the transcript and is not disputed. Vogel

thinking that his location notice as recorded July

24th, 1903, was defective as to the description of the

claim, recorded an amended location notice correctly

describing the claim, January 7th, 1905, but after

plaintiff had succeeded in getting his location notice

of record November 7th, 1904.

The issues of fact were submitted to a jury and a

verdict was rendered in favor of defendants. The

stamp of truth is placed by the verdict upon Vogel 's

story of the location of the ground and the acts of

possession exercised over it. Plaintiff must recover

then if at all not on the strength of what he did but

because of what defendants failed to do, as admitted-

ly defendants made a prior location or at least tried

to make one. And defendants did record a notice of

location a year and a half before plaintiff appeared.

Plaintiff is therefore trying to take defendants'

claim away from them because Vogel made a techni-

cal mistake in his location notice. In other words,

Vogel placed too much reliance on his friend's facil-
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ity in writing out a location notice, and should have

consulted a surveyor rather than a dentist. (Trans,

pp. 26 and 27.) For this error of judgment plaintiff

argues that defendants should lose their claim and

that plaintiff should have it. We contend, however,

that the legal obstacles in the way of plaintiff's con-

tention are more insurmountable than an inartificial-

ly drawn location notice.

THE ARGUMENT.
Defendants' title to the ground in controversy is

good as against plaintiff because

:

(a) Defendants took all the steps required by

the laws of Alaska and miners' usages and customs

to acquire their claim and to insure possession.

(b) The recording of a location notice was not

necessary.

(c) If the recording of a location notice were

necessary, then defendants have complied with the

law in that regard.

(d) No custom of the miners of the Cape Nome
Mining District, requiring the recording of location

notices with or without the penalty of forfeiture of

claim was proved.

(e) The posted notice was sufficient in law.

Before we begin a discussion of the detailed propo-

sitions so learnedly argued by plaintiff in his opening

Brief, we must call attention to the principle (with-

out the citation of authorities), that the conflict of

the evidence must in view of the verdict for defend-
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ants be resolved in defendants' favor. Vogel's story

must be taken as true and every presumption as to

fact must be indulged in favor of the verdict. We
must assume that the jury who saw the mtnesses and

observed their manner on the stand, are better able

to judge of the truth, than we are from a mere ex-

amination of the record of the evidence as it appears

in the transcript. In justice to plaintiff, it should be

stated that he has observed this rule and refrained

except in minor points from a discussion of the evi-

dence. AYe tliink, however, that plaintiff does not

give sufficient importance to the record of what was

done by defendants in the location of the ground and

in the continued possession thereof.

(A)

After a careful reading of plaintiff's brief, we con-

clude that plaintiff concedes that defendants proper-

ly located the ground in controversy except that:

First, his posted notice was insufficient in respect of

description; and, second, (and this point is plain-

tiff's most important objection to the judgment), de-

fendants' location notice as recorded was fatally de-

fective and in legal effect there was no recording of

a location notice at all. Since these two propositions

are argued by plaintiff as questions of law arising

from the record in various forms, we shall not set

forth in detail the steps taken by defendants in mak-

ing their location as provided by law, but shall as-

sume that if we can reply to plaintiff successfully on
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these two points specified, we shall have vindicated

defendants' title under the judgment rendered in

their favor. We shall therefore take the propositions

up in the order proposed by plaintiff in his brief

rather than in the order proposed by us.

(B)

We are cited Subdivision 11 of Section 15, Ch. 1,

Act of June 6th, 1900, (Page 137, Carter's Code).

We think it is particularly unfortunate in view of

the formidable structure of argument that is built

upon this section of the Alaska Code, that enough of

the section was not cited to show its context. The

Section is named "INSTRUMENTS SUBJECT
TO RECORD." A person reading the name of the

section would not imagine at first blush that con-

cealed in it under the eleventh subdivision and under

a proviso, lies lurking a mandate, which if an un-

learned miner failed to observe, would deprive him

by forfeiture of his claim. It is obvious that the sub-

ject treated of in the section is primarily the recorda-

tion of instruments.

"INSTRUMENTS SUBJECT TO REC-
ORD. The respective recorders shall, upon the
payment of the fees for the same prescribed by
the Attorney-General, record separately, in large
and well-bound separate books, in fair hand.

First. Deeds, grants, transfers, contracts to
sell or convey real estate and mortgages of real
estate, releases of mortgages, powers of attor-
neys, leases which have been acknowledged or
proved, mortgages, upon personal property;
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Second. * * *

Third. * * *

Fourth. * * *

Fifth. * * *

Sixth. * * *

Seventh. * * *

Eighth. * * *

Ninth. Affidavits of annual work done on
mining claims;

Tenth. Notices of mining location and dec-

laratory statements;

Eleventh. Such other writings as are re-

quired or permitted by law to be recorded, in-

cluding the liens of mechanics, laborers, and
others : Provided, Notices of location of mining
claims shall be filed for record within ninety

days from the date of discovery of the claim de-

scribed in the notice, and all instruments shall

be recorded in the recording district in which the

property or subject-matter affected by the in-

strument is situated, and where the property or

subject-matter is not situated in any established

recording district the instrument affecting the

same shall be recorded in the office of the clerk

of the division of the court having supervision

over the recording division in which such prop-
erty or subject-matter is situated."

(Carter's Code, Section 15, pp. 137, 138.)

It needs no very close study to see that the statute

provides for the recording of many instruments, but

it would not be contended that the failure to record

the said instruments makes them void. A deed may

be and ought to be recorded, but a failure to record a

deed does not divest the grantee of title. The section

says plainly that location notices should be recorded
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within ninety days of discovery of the claim. A fail-

ure to record the notice may result in litigation and

trouble to the locator. It may even deprive him of

one good link in his chain of evidence in support of

his location, but the statute does not say or mean
that the locator shall forfeit his claim for failure to

record his location notice. If the legislators who

framed the statute did not intend it to be directory

merely then the statute is unfortunate in its arrange-

ment and a trap for the feet of the unwary miner.

We shall not take the time to cite cases showing that

''shall" is often construed in statutes "may," and

"may" "must," or vice versa, but refer to only two

instances familiar under the laws of California.

Section 1443 of the Code of Civil Procedure of

California, reads as follows

:

"INVENTORY TO BE EETURNED, IN-
CLUDING THE HOMESTEAD : Every ex-

ecutor or administrator must make and return
to the court, within three months after his ap-
pointment, a true inventory and appraisement
of all the estate of the decedent, including the

homestead, if any, which has come to his posses-

sion or knowledge."

We might suppose that the Court was bound to

remove an executor or administrator who had failed

to file his inventor}^ within the time as directed by

the statute. Yet it has been held again and again

that the statute is directory merely and not manda-

tory, and that discretion was vested in the Court to
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compel compliance with the statute but not neces-

sarily by the infliction of the severe penalty of re-

moval from office.

Also Section 3804 of the Political Code of Cali-

fornia, reads as follows, in part

:

"TAXES ILLEGALLY COLLECTED TO
BE REFUNDED: Any taxes, penalties or
costs thereon hertofore or thereafter paid more
than once, or heretofore or hereafter erroneous-
ly or illegally collected, or any taxes heretofore
or hereafter paid upon an assessment in excess
of the actual cash value of the property so as-

sessed, by reason of a clerical error of the as-

sessor, as to the excess in such cases, or any tax
heretofore or hereafter paid upon an erroneous
assessment of improvement on real estate not in
fact in existence when said tax becomes a lien,

may, by order of the board of supervisors, be re-

funded by the county treasurer. '

'

"May" here has been held to mean "must" and

discretion has been taken away from the Board of

Supervisors.

(Hayes vs. County of Los Angeles, 99 Cal. 74.)

We are not straining construction in any way in

contending that the word "shall" used in the statute

under consideration and in the context in which we

find it is directory and does not carry with it the pen-

alty of forfeiture. The construction of a statute

must be determined by an examination of the

context and the history of the principles of law pro-

pounded.
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We first have the section 2324 of the Eevised Stat-

utes of the United States, which is in part as follows

:

'

' The miners of each mining district may make
regulations not in conflict with the laws of the

United States, or with the laws of the State or

Territory in which the district is situated, gov-

erning the location, manner of recording, amount
of work necessary to hold possession of a mining
claim, subject to the following requirements:
The location must be distinctly marked on the

ground so that its boundaries can be readily

traced. All records of mining claims hereafter

made shall contain the name or names of the lo-

cators, the date of the location, and such a de-

scription of the claim or claims located by ref-

erence to some natural object or permanent
monmnent as will identify the claim.

'

'

This section was enacted May 10th, 1872, and has

not been amended as to the particulars under dis-

cussion.

The old original act of July 26th, 1866, was in force

only six years and was superseded by the act of May
10th, 1872.

" * * * But the Act of Congress of June
6, 1900, making further provisions for civil gov-
ernment of Alaska, provides for the establish-

ment of recording districts and the recording of

mining locations, for the making of rules and
regulations by the miners and for the registra-

tion of mining records, for the extension of min-
ing laws to the district of Alaska, and for the

exploration and mining of tide-lands and lands
below low tide."
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(Martin's Mining Law and Land Office Pro-
cedure, Section 33, page 22.)

The section of the Act of June 6, 1900, referred to

in the above quotation, is section 26, Carter's Code,

page 139, which reads as follows

:

''LAWS RELATING TO MINING.
CLAIMS. The laws of the United States re-

lating to mining claims, mineral locations, and
rights incident thereto are hereby extended to

the district of Alaska. * * * "

As plaintiff has himself argued the idea of Con-

gress was that the Revised Statutes did not pretend

to set forth a summary of all the American Common
Law of Mining, but it was expected that the said

Statutes were to be supplemented by (1) rules and

regulations of miners themselves in any mining dis-

trict, or (2) by State Statutes.

''STATE STATUTES. The Federal stat-

utes governing the location of mining claims,

while not conferring that direct grant of author-

ity to the State to legislate respecting locations

that is granted to miners to make regulations,

evince, nevertheless, a clear recognition of the

right to so legislate, in a manner not conflicting

with the Constitution and laws of the United
States. Such legislation is not invalid as an ex-

ercise of power which cannot be delegated by
Congress. The Federal Statute savors 'some-
what of mere rules prescribed by an owner of
property for its disposal. It is not of a legisla-

tive character in the highest sense of the term.'

And most of the mining states and territories

have enacted such statutes."
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"SAME. MUST BE MERELY SUPPLE
MENTAL. Such state legislation must be
strictly supplemental, and be confined within the

limits within which Congress has given the state

legislative power. State legislation, supple-

mental to the Acts of Congress, which prescribes

the method to be pursued by a locator as a con-

dition precedent to making a valid appropria-
tion of the public lands of the United States con-

taining valuable mineral deposits, is designed as

a rule of evidence only, to determine the rights

of an adverse claimant of the premises, under
a subsequent location thereon of a mining claim.

This must, upon principle, be the object of such
laws, otherwise the enactments, in case no ad-
verse claim is interposed, would be an interfer-

ence with the primary disposal of the soil by a
state, which is inhibited by the enabling act by
which it became a part of the Union. Congress
has impliedly invited miners to adopt rules and
regulations, and, in the same manner, requested
state and territorial legislatures to enact laws
protecting the rights of claimants of mineral
lands, which rules and laws are recognized,

when not in conflict with the Federal statute.
* * * >>

(Martin's Mining Law and Land Office Pro-

cedure, Sections 34 and 35, page 22.)

Alaska is a territory and does not pass its own

statutes but gets its statutes from Congress, the same

law-making body that framed the statutes above

quoted. On this branch of the argument we shall as-

sume that no custom or regulation of the miners of

Cape Nome district has been proved, bearing on the

recordation of a location notice. Counsel for plain-
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tiff with great ingenuity has likened section 15 of Ch.

1, Carter's Code, page 137, to a state statute and ar-

gues that since for Alaska we have in effect a State

statute covering the subject of recording, the miners

are bound to follow the local or State statute, or they

can get no title in the first instance to public lands

for mining purposes, or they shall forfeit the rights

which location and possession give them, unless they

obey the plain mandate of the local (State) statute.

We take up the argument on the ground chosen by

plaintiff and shall proceed to show, that even if we

give to Subdivision 11 of Chapter 15, the same force

and effect as a State statute would have covering the

same subject matter, and even if we concede that the

statute is mandatory (which, of course, we do not

concede), still since the statute itself does not direct-

ly specify that a failure to record a location notice

forfeits the location, a failure to so record a location

notice does not make the location void as against a

subsequent locator who does record a location notice.

THE CALIFORNIA CASES.

We cite the following c^'^es from California as

fully sustaining our contention

:

McGarity vs. Byington, 17 Cal. 427.

English vs. Johnson, 17 Cal. 108.

Bell vs. Mining Company, 36 Cal. 214.

County of Kern vs. Lee, 129 Cal. 362.

Emerson vs. McWhirter, 133 Cal. 510.
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Once for a short period of two years there was a

California Statute bearing on this subject matter

which provided in part as follows

:

'

' Such notice shall be recorded in the office of

the County Recorder of the county in which the

same is posted within twenty days after the

posting thereof. Upon the erection of said

monmnent and posting such notice, the discov-

erer shall be allowed the period of time speci-

fied in section three of this act. * * * "

(Statutes of 1897, page 214.)

None of the cases cited, however, seem to have oc-

curred during the life of the statute, and therefore we

can ignore it with the suggestion that the principle

for which we are contending seemed so clear and well

established thata statutewas evidently deemed unnec-

essary. Since then there was no statute in California

bearing on the subject matter, the Courts in the cases

cited supra looked to the local rules and regulations

of the miners and unless the said rules specifically

provided that a location was forfeited if the location

notice was not recorded, the Court uniformally re-

fused to declare a forfeiture. Granting that the

same rule would apply to the local laws of the miners

as applies to a State statute, the California decisions

show abundantly that the Alaska statute can only be

construed one way,

,
Plaintiff's counsel has not been lacking in keen-

ness to seethe force of this reasoning and has attempt-

ed to turn aside the logic of our position by discredit-
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ing the California doctrine on this point. No serious

attempt is made to assert that the California doctrine

is not just as we claim it, but it is contended that the

cases cited su2)ra are not conclusive or are poorly

considered. Counsel has been unfortunate in criticiz-

ing no California case later than Bell vs. Mining

Company, 36 Cal. 264.

We call attention to the case of

County of Kern vs. Lee, 129 Cal. 362.

We find in this case a clear announcement and ap-

proval of the doctrine in the following language

:

"The act of 1897 prescribed what the prelimi-

nary notice of location and certificate of location

should respectfully state, and after the repeal of

that act we had no state law prescribing what a

notice of location should contain. It has, how-
ever, from the inception of mining in this state

been the common practice of the locators

of mines to make written notices of locations,

and this was recognized by the subsequent act of

Congress (U. S. Rev. Stats., sec. 2324) pennit-

ting miners of a district to make regulations

governing, among other things, the *manner of

recording' their claims; but it is true the Act of

Congress did not in terms make the recording of

location notices compulsory, and it has been re-

peatedly held that in the absence of a state or
district requirement, the failure to record no-

tices of location does not affect the validity of

the location."

We also call attention to the case of Emerson vs.

McWhirter, 133 Cal. 510. In this case, which, it will
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be observed, is a comparatively late case, the doctrine

is so clearly enunciated, and the facts are so com-

pelling, that we cite the case at length. The Court

found the following facts

:

"That one Coyle, on January 1, 1896, made a
location of the claim in question, posted notice of

his claim at one end of the claim, marked out
the boundaries, and placed monuments at each
of the four corners and at each end of the lode,

and caused his notice to be recorded. By mesne
conveyances plaintiffs and certain defendants,
other than McWliirter, became the owners of

Coyle 's interest. A regulation of the mining dis-

trict in which the claim in question is situated

required two notices to be posted on the claim,

*one of which shall be posted in a conspicuous
place at each end of the claim.' The Court fur-

ther found that plaintiffs did not do one hundred
dollars worth of labor or improvements on the

claim for the year 1898 ; that on January 1, 1899,

the claim was public mineral land, and open to

location, and that defendant McWhirter on that

day located the same as the Jim Blaine Quartz
Mine."

In deciding the principal point of the case, the

Court spoke as follows

:

"1. Defendant contends that Coyle 's location

was forfeited because he posted but one notice

on the claim, whereas the local regulation re-

quired two to be posted. We waive the question
whether defendant in this case can be heard to

dispute the validity of Coyle 's location. This
court at an early day said :

' The failure to com-
ply with any one of the mining rules and regu-
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lations of the camp is not a forfeiture of title. It

would be enough to hold the forfeiture as the re-

sult of a non-compliance with such of them as

make non-compliance a cause of forfeiture.'

McGarityYS.Byington, 12 Cal. 426.) Approved
in Bell vs. Bed Rock T. & M. Co., 36 Cal. 214^

where it was stated :
' The failure of a party to

comply with a mining rule or regulation cannot
work a forfeiture, unless the rule so provides.'

Approved by Arizona Supreme Court in Rush
YS.French, 1 Ariz. 99; Johnson vs. McLaughlin,
1 Ariz 493 ; also by Sawyer, J., in Jupiter M. Co.

YS.Bodie Cons. M. Co., 7 Saw. 96; 11 Fed Rep.
666. (See also Flaherty vs. Gwinn, 1 Dak. Ap-
pend. 509.) The Montana court declined to fol-

low the California cases. {King vs. Edwards, 1

Mont. 235.) We think, however, as was said by
the Arizona court, that the cases cited anounce
' a safe and conservative rule of decision, tending
to the permanency and security of mining,' and
we see no reason for deviating from the decisions

heretofore rendered on the point."

We call particular attention to the fact that after

a period of forty-four years intervening between the

decision in McGarity vs. Byington, and the decision

in the Emerson case, the Supreme Court of this State

can find "Uo reason for deviating from the decision

heretofore rendered on the point.
'

'

We cite next the case of Daggett vs. Yreka Mining

Company, 149 Cal. at pages 360 and 361, wherein the

Court decides that in the absence of a statute or a

local miners' law requiring the recording of a notice,

the recording does not "constitute in itself a location

or any part of a legal location of the claim, and is of
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iw> yalue except, as an act in pads to be considered in

connection with the well known customs and prac-

tices of mining prospectors as an item of evidence

i^pon the question of compliance with the imperative

behests of the mining law, etc."

We also call attention to the fact that the case of

Emerson vs. McWhirter (supra), was directly ap-

proved in the case of Last Chance Mining Company,

131 Fed. 596, which held 'Hhat the failure of the lo-

cator of the Bunker Hill Claim to record his notice of

location within the time prescribed by the Idaho

Statute did not work forfeiture of the claim, there

being no such penalty fixed by the statute.
'

'

Plaintiff relies largely in his Brief on the cases

from Montana, and cites the case of King vs. Ed-

wards, 1 Mont. 235. If we are to concede that the

Montana doctrine is different from the California

doctrine, we should be able to find the Montana doc-

trine in cases later in date than the case of King vs,

Edtvards. In the case of King vs. Edtvards, the Court

says

:

"The conclusion that we must come to from
this is that this point has never been fully consid-
ered by the California Courts."

We have shown that this statement is erroneous, as

the question has been fully considei'ed and the doc-

trine reaffirmed in cases much later than Kim^g vs,

Edwards,
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THE NEVADA CASES.
Counsel for plaintiff contends that the Nevada

doctrine is in conflict with the California doctrine

and relies upon the following cases

:

Sisson vs. Sommers, 55 Pac. 829.

Oreamuno vs. U. S. G. Co., 5 Nev. 179.

Mallett vs. G. H. M. Co., 1 Nev. 188.

Perdum vs. Laddin, 59 Pac. 153.

It will be observed that in support of his conten-

tion counsel for plaintiff is again unfortunate in

citing Nevada cases of ancient and honorable lineage

perhaps but of questionable import as authority. We
believe we are justified in making this statement in

view of the following extract from Martin's Mining

Law and Land Office procedure, pages 124-125

:

''Construing the Nevada statute in the matter
of recording a notice or certificate of location,

the United States Circuit Court, through Mr.
Justice Hawley, decided, in a very recent case

that the requirements of the statute, to the ef-

fect that the locator should record his notice or

certificate of location, is directory, and not man-
datory. This statute says : 'Within ninety days
of the date of posting the location notice upon
the claim the locator shall record his claim with

the mining district recorder and the county re-

corder of the mining district or count}" in which
such claim is situated by a location certificate

which must contain'—setting out what must be

set forth in the certificate, and continuing, 'any
record of the location of a lode mining claim

which shall not contain all of the requirements

named in this section shall be void.' This emi-
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nent jurist saying, 'The statute under consider-

ation while designed to give constructive notice

to prospectors of ground claimed by the locators,

was also intended for the benefit of the miners
making locations upon the public domain. It

gives to the locator ninety days to record his cer-

tificate of location after posting his notice of

location, tells him what it shall contain, and de-

clares that, if it does not contain what is re-

quired, the 'record' shall be void. It does not

say that, if the record is not made, his rights to

the claim shall be forfeited * * * but if he
fails to record his claim, it was not intended that

he should be deprived of all his rights to the

mining ground, provided he had substantially

complied with all the other requirements of the

mining laws.' The Court's understanding of

what was intended by the legislature was, that

unless the statute in plain language set forth

that the locator should forfeit his claim unless

his certificate be recorded, that there could be no
forfeiture ; and, quoting from Last Chance Min.
Co. vs. Bunker Hill S. Min. Co., said 'that the

failure of the locator of the Bunker Hill claim

to record his notice of location Avithin the time

prescribed by the Idaho statute did not work
forfeiture of the claim, there being no such pen-
alty fixed by the statute.' Nor is it necessary,

under the Nevada statute, to file for record an
amended certificate of location in cases where
the original notice is clear and definite, and the

boundaries of the claim are so marked and
moniunented that the boundaries thereof can be
readily traced and determined upon the ground,
but he may within the ninety days file such origi-

nal notice for record as his certificate of loca-

tion."
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We submit that the case of Zerres vs. Varina, 134

Fed. Reports 610, which is a recent case in Nevada,

goes even further than any California case in de-

claring that the failure to record a location notice

will not forfeit a miner's claim unless the statute

specifically so provides.

We also call attention particularly to the fact that

the Nevada statute did provide that ''if it (the loca-

tion notice) does not contain what is required the

record shall be void."

It is specifically pointed out that the statute does

not say that if the location notice is not recorded the

locator's claim shall be forfeited. We think that not

only do the Nevada cases not sustain plaintiff, but

on the other hand, the Nevada doctrine is in its latest

expression stronger even than the California doc-

trin on this subject.
'

Last Chance Mining Company vs. Bunker

Hill Company, 131 Fed. 579.

This case comes from Idaho, and the Idaho statute

requires location notices to be recorded within ninety

days after the location is made.

(Idaho C. C, Sec. 2559, Statute of 1889, page 238.)

The doctrine of the case is that a failure so to

record the notice does not render the location void so

that a subsequent locator who has actual notice of

the prior location cannot by such subsequent location

acquire any interest in connection with the ground
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embraced within such prior claim upon the surface,

etc.

We do not see how it can be contended that the

Alaska statute is any stronger than the Idaho stat-

ute.

We also cite Martin's Mining Law and Land Of-

fice Procedure, Section 155, page 120, as follows:

''The object of recording mining claims is to give

notice to others desiring to make locations. The acts

of Congress do not require a record. If there are

no local rules in a mining district attaching the pen-

alty of forfeiture to the failure to record locations,

and recording is not made a necessary act of loca-

tion, then a failure to record will not invalidate a

location."

This book from which we are quoting was issued

June of the present year and we assume that it is

the latest expression of a text book writer upon this

subject.

Smith vs. Gascaden, 148 Cal. 792.

Counsel seems to depend in his brief ven^ largely

upon this case, as he quotes from it twice, and refers

to it a third time. The facts in the case were as fol-

lows:

The first locator of the claim filed a location notice

and recorded the same. The said location notice

reading as to its description as follows: "13-A be-

low discovery on Cleary Creek."
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The contention was tliat this location notice was

fatally defective in that it did not contain *'such a

description of the claim or claims located by ref-

erence to some natural object or permanent monu-

ment as will identify the claim.
'

'

In the opinion the majority of the Court held that

"Cleary Creek is a natural object; and there is no

evidence tending to show that the discovered claim

referred to in the above notice was not a well known

and clearly defined claim on Cleary Creek, and, in

the absence of evidence showing that it was not, it

must be presumed that the same was a well known

claim, with distinct boundaries and therefore a nat-

ural object or permanent monument within the mean-

ing of section 2324 of the Revised Satutes. * * *"

"The question then is whether in view of the cus-

tomary mode of describing mining claims in the

Fairbank district of Alaska a person with the infor-

mation which this recorded notice gives could find

the location of this particular claim on the ground

with reasonable certainty by going to the natural and

permanent objects referred to in the notice. If he

could the notice is sufficient. * * * "

"Our conclusion is that the recorded notice is suf-

ficient."

It will be observed that plaintiff refrains from

quoting from the main opinion, which is the decision

in the case, but quotes largely from the dissenting
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opinion of Judge Eoss, altliough it clearly appears

from the dissenting opinion that Judge Ross holds

the description of the claim in the recorded notice to

be insufficient and void.

Counsel, in quoting from the dissenting opinion,

states that his honor, Judge Eoss, was writing a dis-

senting opinion on another point and used the lan-

guage which is quoted on page 13 of counsel's brief.

We submit that a very careful reading of the dis-

senting opinion shows that it is " in fact as it plainly

states a dissent from the main doctrine of the case,

to-wit, that the location as recorded and posted is

void because of defective description."

Whether or not a location notice must in fact be

recorded under the statutes of Alaska on the pain of

forfeiture was not raised or discussed in the case.

We are not even told as to whether or not his honor,

Judge Eoss, was of the opinion that the failure to

record a location would result in forfeiture of the

claim. All that we can say about the case is that a

majority of the Court held the description to be valid

under the requirements of the United States statutes,

while one judge of the Court held the description to

be insufficient.

We may also concede that his honor. Judge Ross,

is inclined to adopt the Montana doctrine, if there is

any such doctrine in Montana, and hold that a miner

in making a mining location must adhere strictly to

law on pain of losing his claim.
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Gird vs. California Oil Co., 60 Fed. 531,

In the case of Gird vs. California Oil Company, 60

Fed. 531, also relied upon very largely by plaintiff,

Judge Ross is again, as in the Cascaden case, quoted

in extenso, but in neither case does his honor's opin-

ion sustain the contention of plaintiff and when the

question is raised directly, while we are certain that

Judge Ross would require a rather strict construction

of the statute,, we are by no means certain from the

cases cited by counsel that Judge Ross would agree

with the position taken by counsel.

In any event we submit that neither the Cascaden

case nor the Gird case is authority on the proposition

for which plaintiff is contending.

BelU vs. Meaghn, 104 U. S. 284.

Faxon vs. Benard, 44 Fed. 702.

Plaintiff also argues upon the authority of the

above cases that he is not attempting to declare the

title of defendants forfeited, but that he is attempt-

ing to show that defendants never in fact acquired

title to the claim. This is a distinct shifting of plain-

tiff 's ground, as the first part of plaintiff's brief is

devoted to showing in effect that the claim was for-

feited at the time that plaintiff made his location.

Butte City Water Company vs. Baker, 196

U. S. 119.

This is a case coming from the state of Montana.

The main doctrine of the case is that a state may pass
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statutes not in conflict with the United States Stat-

utes governing the location of mining claims. This

doctrine is established b}^ arguing that while "there

is not that direct grant of authority to state legisla-

tures respecting location as there is to miners to

make regulations, yet there is a clear recognition of

such legislation."

It is also established by the argmnent that "if Con-

gress has power to delegate to a body of miners the

making of additional regulations respecting loca-

tions, it cannot be denied that it has equal power to

delegate similar authority to a state legislature. *

* * To now strike it (the doctrine), down would

* * * work manifold injury to the great interests

of the far West."

We certainly have no objection to this doctrine and

believe that the whole theme of the case is the estab-

lishing of this proposition.

At the very end of the opinion it is stated that since

the Supreme Court of ]\Iontana held the particular

location involved in the action invalid because it did

not comply with the Statutes of Montana, the Su-

preme Court of the United States would not reverse

the decision on the ground as claimed that the provi-

sions of the Statutes of Montana were too stringent.

We submit that this decision should not be deemed

an authority in favor of declaring a forfeiture for

failure to record location notice such as in the case

at bar.
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Mining Company vs. Tunnel Co., 196 U. S. 337.

• The opinion in this case occupies twenty-two pages

and the doctrine of the case seems to be that the is-

suance of a patent to a mining claim by the govern-

ment is indecisive on the question as to the chrono-

logical order in which the various steps were taken

by the j)atentee. On page 345 of the opinion it is

pointed out that three things are provided by the

statute, to-wit, discovery, location and jDatent.

There then appears an elaborate discussion in the

opinion on the function performed by each one of

these acts in taking title from the government and

giving it to a discoverer of a claim, and it is decided

by the case that "the order in which the several acts

are done is not essential except so far as one is de-

pendent on the other,
'

' and '

' that if at the time of the

entry everything has been done which entitles a party

to an entry, to-wit, a discovery and a perfect location,

the government would not be justified in rejecting

the application on the ground that the customary

order of procedure had not been followed."

But on page 346 of the opinion, in defining what is

meant by location, the language which is found on

page 25 of plaintiff's brief is used, and incidentally

the Court in the course of its learned dissertation on

the nature and character of the location, says: "So
before a location in those states is perfected all the

provisions of the State Statute as well as of the Fed-

eral must be complied with, for location does not con-

sist of a single act."
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It should be observed that counsel for plaintiff has

inadvertently used the word "perfect" instead of the

word "perfected." Counsel has italicized this small

portion of an elaborate opinion as being a decision

upon the particular point in question.

We submit that all of the quoted portion and par-

ticularly the italicized portion of the opinion could be

stricken out without in any way affecting the question

really involved in the action, and we submit further

that we are not speaking of the perfecting of a loca-

tion, but rather as to whether or not a failure to com-

ply absolutely with every provision of law would re-

sult in forfeiture and certainly this case is no author-

ity upon that point.

Last Chance Mining Company vs. Bunker Hill

and S. Mining Co., 131 Fed. Rep. 579.

It is to be regretted that plaintiff in his learned

brief did not seek to explain away this case. The
facts in the case are very fully stated in the opinion

which is written by Judge Ross, and the doctrine of

the case directly supports the contention of defend-

ants. It appears that a statute of Idaho requires the

notice of a location to be recorded within fifteen days

after the making of the location, in the office of the

Recorder of the county or with the Recorder of the

district designated by the resident miner, as provided

by section 3103 of the Revised Statutes.for Idaho of

1887. The statute, however, prescribes no penalty for

a failure to record such notice. The opinion based



31

upon these facts, states :

'

' That the failure of the lo-

cator of the Bunker Hill claim to record his notice of

location within the time prescribed by the Idaho Stat-

ute did not work a forfeiture of the claim, there be-

ing no such penalty affixed by the statute, is well set-

tled.
'

' There is cited all of the cases which have been

cited by us in this brief.

We submit that the point involved in the case at

bar was directly at issue in this case and the decision

is an authority upon the question.

Jupiter Mining Co. vs. Bodie Consolidated

Mining Co., 11 Fed. 666.

In this case an attempt was made to overthrow the

title of a prior locator to a portion of a claim by show-

ing defects in the location thereof. The opinion con-

sists of the Judge's charge to the jury, which is adopt-

ed as the law of the case, and in the course of the

charge to the jury the learned Judge says :
** The next

point to which I shall call your attention, gentlemen

of the jury, is the location. To make a valid location

under the statute it is required that 'the location

must be distinctly marked on the ground so that the

boundaries can be readily traced,' but the law does

not define or prescribe what kind of marks shall be

made or upon what part of the ground or claim they

shall be placed. When marking the ground, stakes

and mounds and required notice whereby the boun-

daries of the claim can be readily traced is sufficient,
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but there must be some such marking, and when a

mining claim is once sufficiently marked out upon the

ground, and all other necessary acts of location are

performed, it vests the right of location with the loca-

tor, which right cannot be divested by the obliteration

of the marks or removal of the stakes without the

fault of the locator so long as he continues to per-

form the necessary work upon the ground, and to

comply with the law in other respects. * * *

If a record was required, then, in order to make a

valid record it was necessary for it to contain the

name or names of the holder or holders, the date of

the location, and such a description of the claim or

claims located, by reference to some natural or per-

manent monimient as would identify the claim. The

natural objects or permanent monuments here re-

ferred to, are not required to be ground located, al-

though they may be ; and the natural object may con-

sist of any fixed natural object, and the said perma-

nent monument may consist of a permanent post or

stake firmly placed in the ground or of a shaft sunk in

the ground.

The exact effect of a record, or want of record, I

have not before had occasion to consider. The law

of Congress authorizes miners to make regulations

governing the location and manner of recording min-

ing claims. This language implies that the act of lo-

cation is distinct and different from the act of record-

ing except in districts where the regulations of miners
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make the recording an act of location, or one of the

acts necessary to constitute location. * * * "

"Assuming the proposition that the miners have

authority to make a regulation or law by which a

mining claim will be forfeited by failure to record a

location thereof, yet such regulation or law in order

to effect a forfeiture must provide for such failure to

record, or wor ka forfeiture of the claim. * * *
"

"As a general principle of law forfeiture would not

be favored. The object of recording mining claims is

to give notice to others desiring to locate claims. The

law does not require record, but prescribes what a

record shall contain when it is required hj the local

rules. * * *

If there were no local rules in the Bodie Mining

District attaching the penalty of forfeiture to the

failure to record in that district and recording was

not made by custom an act of location, then the mere

fact that the Lucky Jack claim was not recorded in

the records of the Bodie Mining District will not in-

validate the location. * * *
"

We submit that these instructions adopted as the

main opinion of the case show that the point involved

in the case at bar was directly at issue and directly

decided.

Rush vs. French, 25 Pac. 816.

The opinion in this case is exceedingly elaborate,

and it appears from the opinion that error 36 com-

plained of was a refusal of the Court to give defend-
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ants' second proposed instruction. This instruction

was to the effect that a failure to comply with the

rules as to making and holding a claim, would not in

itself work a forfeiture unless such failure was of it-

self ordained by such rules and customs to be a for-

feiture. This was error. The general rule is that a

statute without a penalty is mere hriitum fulmen.

"The miners are recognized as law makers as to

most of their rules and customs. * * * Courts do

not presume in favor of forfeiture, but on the con-

trary when parties claim a forfeiture of the mining

laws, instead of being liberally construed to establish

the forfeiture, they will be strictly construed as

against it.
'

'

Deeney vs. Mineral Creek Milling Company,

67 Pac. 724.

This case from New Mexico does seem to sustain

the contention of plaintiff, and is the only case we

have been able to find which seems at all in point so

far as plaintiff 's contention is concerned.

The Statutes of New Mexico require the location

notice to be posted and that the same shall contain a

description of the property by reference to some nat-

ural object or permanent monument such as would

identify the claim, and also that a copy of the notice

should be recorded within three months.

It should be pointed out, however, that the location

notice in this particular case described absolutely

nothing. It was as follows

:
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"Location Notice. The Gold Eagle lode dis-

covered by the Mineral Creek Milling Company,
May 2, 1895. Claim figures 750 feet easterly and
750 \Yesterly from discover}^ The Mineral Creek
Milling Company, by L. W. Tatum, Agent. '

'

It will readily be seen that this notice as posted and

recorded describes absolutely nothing, as there is no

reference in the notice to any monument, or to any-

thing which would show where the claim was. The

language in the decision must be tested by a case pre-

senting facts which show that none of the provisions

of the statute were complied with, and under these

circumstances the Court was justified in stating that

the notice was wholly void and conferred no rights.

THE LOCATION NOTICE POSTED AND EE-
COEDED BY PLAINTIFF JULY 23, 1903,

WAS SUFFICIENT.

The United States Statute quoted, supra, states

that,
'

' The location must be distinctly marked on the

ground so that its boundaries can be readily traced,"

and also specifies that "all records of mining claims

hereafter made shall contain the name or names of

the locator, the date of location, and such a descrip-

tion of the claim or claims located by reference to

some natural object or permanent monument as will

identify the claim."

The location notice posted and recorded by Vogel,

was as follows

:
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** Notice is hereby given that the undersigned
citizens of the United States have this day lo-

cated and claim the following described placer

mining ground, together with all the water and
timber rights thereon, to-wit:

"Commencing at the initial stake marked No.

1, of Lillian Group, upon which a copy of this

notice is posted, thence running 2640 feet in an
easterly direction to stake No. 2 of Lillian Group,
thence 2640 feet in a westerly direction to stake

No. 10 of Lillian Group, thence 2640 feet in a
southerly direction to initial stake. Stake No. 1

adjoins S. E. corner stake of Dead Eye placer

claim 180 feet east from line of Wild Goose Tele-

phone opp. ninth pole south from intersection of

said telephone line, with Pioneer Mining Co.

telephone line. Stake No. 10 lies 60 ft. S. E. frona

5th pole on Wild Goose line north of said inter-

section, 150 acres, and situated on Wonder
Creek or river, which is a tributary of Center;

thence Snake Eiver, in the Cape Nome Mining
District, District of Alaska. This claim shall be
known as Lillian Association placer mining
claim. * * * "

(Transcript, pp. 61 and 62.)

The mere fact that Vogel saw fit to file an amended

location notice does not argue that the original loca-

tion notice is defective. In the first place the descrip'

tion of the location notice refers to the Dead Eye, and

the description is therefore securely tied to a perma-

nent monument. It will be presumed in the absence

of testimony to the contrary, that the Dead Eye was

a well known and established claim. As was said by

Judge Field in Hammer vs. Garfield Mining Claim,

130 U. S. 299, "the Little Jennie Mine will be pre-
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sumed to be a well known natural object or perma-

nent monument until the contrary appears."

Upon this point we cite Carter vs. Bacigalupi, 83

Cal. 187. The description in this case was as follows

:

"The undersigned hereby gives notice that he

claims fifteen hundred (1500) feet of this quartz

lode or vein, together with three hundred feet on
each side of the vein ; said is described as follows,

to-wit : Commencing at a young black-oak tree,

about four hundred northerly of an old cross-cut

or drift in the ravine ; thence running southeast-

erly fifteen hundred (1500) feet to a black-oak

tree near a small ravine on the north side of

Turnback Creek, and having this notice in dupli-

cate posted on a black-oak tree at each extremity

of said claim.
'

'

The Court in its opinion says

:

"It is said that it contains no sufficient de-

scription of the property, and that consequent-

ly neither the posting nor the recording was suf-

ficient. But we think that the description was
sufficient. * * *

"It is argued, however, that the center line is

not sufficiently described. But if either end of

the line may be located, the other may be found.
Now, Turnback Creek must, in the absence of

evidence to the contrary, be held to be a known or

ascertainable natural monument. * * *
"

Counsel complains because that, "As to this land-

mark (Dead Eye) it was unknown even to the locator

who staked the claim and wrote the notice." The

burden of proof rested with plaintiff to show that the

Dead Eye was not a well known claim or monument.
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"The terms 'natural object' and 'permanent
monument' as employed in the Federal statute

may include trees blazed and squared, rock
monuments, a prospect hole, any fixed natural

object, a permanent post or stake firmly planted

in the ground, or a known mining claim (at least

prima facie. Such a natural object of perma-
nent monument as might under any circum-

stances identify the claim is sufficient prima
facie.

"What are and what are not permanent monu-
ments, and whether they are sufficient as mark-
ings, are questions of fact."

"One attacking the validity of a notice must
assume the burden of showing that a permanent
monument referred to therein does not exist.
* * * '>

{Cyclopedia of Latv and Procedure, No. 27,

page 574.)

A notice posted upon a claim and in the following

words, "We, the undersigned, claim fifteen hundred

(1500) feet of this mineral bearing lode, vein or de-

posit," is sufficient as a notice for discovery and

original location.

(Erhardt vs. Boaro, 113 U. S. 527.)

McCann vs. McMillan: We quote from the

opinion

:

"It is further contended that the certificates

or notices of location of respondents' mining
claims do not describe them with reference to

natural objects or permanent monuments, nor

describe them as being distinctly marked on the

ground so that the boundaries could be readily

traced.
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''We think the reference in plaintiffs' loca-

tion notices to natural objects or permanent
monuments is sufficient. The compromise loca-

tion states that it is 'bounded on the east by the

Handy mine, and is one-quarter mile south of

Borax road, and about three miles east of the

town of Calico.' The others are similarly de-

scribed.

"The defendant's notices similarly describe

his locations. It may be presumed that if there

were natural objects or permanent monuments
that would better identify the location of these

claims, both plaintiff and defendant would have
referred to them. Notices of location are to be

liberally construed.

"As to the other branch of the objection, the

statute does not require the record of a mining
claim to show that it is distinctly marked on the

ground so that its boundaries can be readily

traced. The claim must be so marked upon the

ground, but the statement that it is so marked
is not required to be inserted in the record.

McCann vs. McMillan, 129 Cal. 350.

Eaton vs. Norris, 131 Cal. 561.

"Stakes driven in the ground are, in the ab-

sence of convenient natural objects, the most
common means of marking a tract of land, and
the most certain means of identification."

{Hammer vs. Gar-field Min., etc., Co., 130 U. S.

299; 1 Lindley on Mines, Sec. 373, p. 483). It

may be that the marking of the claim by substan-

tial stakes at four corners will not be of itself

sufficient {Taylor vs. Middleton, supra) ; but
here it is found that some of the stakes were in

the open ground, and as the ledge had been suf-

ficiently developed to show its existence and di-



40

rection, the boundaries of the claim could be
readily traced from these. Both claims were also

marked b}^ the blazed oak, and from that alone

the boundaries as given in the notice could be

readily traced. The posted notices, it is said,

cannot be substituted for the marking, but they

'may be an aid in determining the situs of the

monument.' (1 Lindley on Mines, Sec. 373, p.

483.) They therefore constitute a part of the

marking, as does every other object placed on the

ground for the purpose of marking it or other-

wise, if it in fact does help to mark it. It may,
indeed, on account of its temporary nature, be,

in general, of minor significance, but this is not

so where the location is followed by the actual

and continued working of the claim. {Jupiter

Min. Co., vs. Bodie, etc., Min. Co., 7 Saw. 110.)

I think, therefore, that the plaintiff's locations

were good, and the finding sufficient."

"STAKES, POSTS, ETC. The question as to

the sufficiencyof the stakesand monuments to en-

able the location to be traced always depends, to

a great extent, upon the conformation and con-

dition of the ground located. On a comparative-

ly barren hillside, driving stakes two by foui;

inches, and four feet long, at each of the four

corners of the claim, upon which are letters or

numbers designating the corner of the claim

where posted, and which stakes can readily be

seen, is a sufficient compliance with the require-

ments of the law. And placing at each corner, at

the point of discovery, and upon each side line of

the claim, substantial stakes four inches in diam-
eter and four feet high, and X30sting upon the dis-

covery-stake, and upon a tree about twenty feet

therefrom, location-notices, in writing, contain-

ing the name of the locators, and an attempted

description of the claim, the claim being a paral-
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lelogram in shape, situated on a ridge, and while

there were some trees there was nothing to seri-

ously obstruct or to make difficult a view of the

corner stakes from the point of discovery, is suf-

ficient."

"SETTING A POST AT OR NEAR
THE DISCOVERY POINT, and setting

stakes at the four corners and at the

centers of the end lines, has been held not

to be sufficient, unless the topography is such
that a person accustomed to tracing such lines

can, after reading the description contained in

the location-notice, by a reasonable and bona fide,

effort, trace the lines and find stakes."

"IN ONE CASE, NOTICES WERE POST-
ED BY THE LOCATORS, AND THE LOCA-
TION STAKES WERE DRIVEN FIRMLY
INTO THE GROUND TO EACH OP
THE FOUR CORNERS, stone monuments
being placed around them and the stakes

being marked as corner stakes, the stakes

and mounds, and the description in the

notice, being counted as the permanent monu-
ment by which the claim could be identified. It

was argued that the corners only were estab-

lished, and that no side or end lines were in any
way laid out; but it was held that the marks
were a sufficient compliance with the require-

ments of the statute; and that whether or not,

from the objects claimed by the locators, the

boundaries could be readily traced, was a ques-

tion of fact for the trial court."

(Martinis Mining Laiv and Land Office Pro-
cedure, Sec. 138, pp. 102-103.)

"REFERENCE TO ANOTHER MINING
CLAIM. A reference in a notice of location

properly recorded, to a known mining claim is a
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Sufficient compliance with the law requir-

ing a reference to be made to some nat-

ural object or permanent monument. Of
course the statute means, when such ref-

erence can be made. Mining lode claims are

frequently found where there are no permanent
monuments or natural objects, other than rocks
or neighboring hills. Stakes driven in the

ground are, in such case, the most certain means
of identification; and when, in addition to

such stakes, and the location of the lode is also

indicated by stating its distance in a certain di-

rection from another mine—probably the best

known and most easily defined object in the vicin-

ity—the sufficiency of description is established.

''WITH JUST HOW MUCH ACCURACY
THE DESCRIPTION OF A MINING
CLAIM, in reference to a natural object

or permanent monument, must be stated in

the notice of location, is not set forth in

the statute ; and where the location was evidently

made in good faith, the courts are not disposed to

hold the locator to a very strict compliance with
the law in respect to his location-notice. If, by
any reasonable construction, in view of the sur-

rounding circumstances, the language employed
in the description will impart notice to subse-

quent locators, it is sufficient. Prospectors, as a
rule, make no pretentions to scholarship, or to

the art of composition, are neither surveyors nor
lawyers, and if, in their notice of location, tech-

nical accuracy of expression were an absolute re-

quirement, the object of the law, which doubtless

would result, by the disturbing of possession

after much hard labor perfomied and money in

good faith expended ; therefore mere imperfecta-
tions in the notice of location will not render it

void. * * * "
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(Martinis Mining Law and Land Office Pro-
cedure, Section 149, pages 115-116.)

''A MINING LOCATION UPON THE
GROUND, AND IN THE CERTIFICATE
thereof, is made sufficiently definite by ref-

erence to an established corner of another

claim, and by a described substantial stake-

monument as the initial point, and by placing at

each of the other corners, and near the center

of each end line, good and substantial stakes, so

that, as marked thereby, the boundaries of the

claim can be readily found upon the ground.

(Martin's Mining Law and Land Office Pro-
cedure, Sec. 149, page 117.)

[We apologize for quoting from this work so

much at length, but because of the fact that it has

been just issued we feared that it might not be as yet

generally available.]

We contend also that the reference in the location

notice to the Wild Goose Telephone and the intersec-

tion of the said telephone line with the Pioneer Min-

ing Company telephone line is a reference to known

natural monuments. Whether or not these monu-

ments would enable one to trace the claim out upon

the ground was a question fact which was submitted

to the jury and decided by their verdict in favor of

defendants.

The question at issue is as to whether or not the

notice of location is void upon its face. If the loca-

tion notice is void on its face as a proposition of law,
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then there would be some force in plaintiff's conten-

tion, but the question of whether or not the claim can

be located on the ground from the description in the

location notice is a question of fact which the jury

decided together with all the other facts in the case.

We apprehend that the distinction between a void

location notice and a location notice which turned out

to be indefinite in its description, is the old distinction

between a patent ambiguity and latent ambiguity ap-

pearing in the description of a deed. We shall not

take the time to cite the authorities to show that in

the case of a patent ambiguity the deed is void upon

its face, while in the case of a latent ambiguity parol

evidence may be introduced to show that the descrip-

tion actually describes a specific piece of property.

In the case at bar counsel's entire argument is

based ujDon a supposed latent ambiguity to the effect

that there was no such claim as the Dead Eye claim,

and that the two telephone lines could not cross in

the vicinity of the claim. Upon this point of estab-

lishing a latent ambiguit}^, the burden of proof was

upon plaintiff. So far as the Dead Eye is concerned,

we have been unable to find any testimony in the

record bearing upon the point, and we are therefore

entitled to assume that the Dead Eye claim was a

well known monument.

Regarding the description of the two telephone

lines there was a sharp conflict between the testimony

of Vogel, who stated positively that the location at
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the time was correct with reference to the poles

(Trans, p. 26), and the testimony of the witness for

the defendants.

The jury has passed upon this question and we

must assume that the description is correct so far

as the reference to these natural monuments is con-

cerned.

Counsel complains of an instruction of the Court

below in the following words

:

'

' If there is a variance or discrepancy between
the stakes and monuments on the ground and the

recorded location certificate, the stakes and
monuments will prevail over the recorded loca-

tion certificate as superior evidence of the partic-

ular ground located and its boundaries."

In support of this instruction we cite the follow-

ing:

"Where there is a variation between the rec-

ord and the markings on the ground, the locator

must keep his monuments up to the extent that

gives fair and reasonable notice. The markings
on the ground will control when there is a varia-

tion between such markings and the location no-
tice of record."

{Cyclopedia of Laiv and Procedure, Volume
27, page 574.)

We have already shown that permanent and visi-

ble monuments may be stakes, or a well estal)lished

claim, and in view of the testimony of Vogel to the

effect that he not only placed stakes on the ground,
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but maintained them, the instruction of the Court in

reference to the permanent moniunents is a proper

instruction under the circumstances.

"I kept up the stakes at all the time and they

were marked all the time. * * * I was pres-

ent at the time of the survey, November, 1904;

the original stakes were standing at that time,

and the location notice was on the ground."

(Transcript, p. 25.)

Counsel complains that the Court should have given

an instruction to the effect that, "whether or not the

location notice of the Lillian was sufficient to comply

with Section 2324 R. S. was a question of fact that

should have been submitted to the jury with instruc-

tions as to what the essentials of the location notices

were. '

'

We contend that in effect this particular instruc-

tion was given to the jury, and in support of the con-

tention we quote as follows

:

"Whether or not there has been a sufficient

marking of a location on the ground in contro-

versy by the plaintiff or the defendants in this

case, so that the boundaries could be readily

traced, is a question of fact for you to decide.

Any marking of the ground claimed by stakes

and monuments, with or without written notices,

whereby the boundaries of the claim can be read-
ily traced is sufficient. The test of the sufficiency

of the marking is whether, by means thereof, the
boundaries of the claim can be readily traced on
the ground."

((Transcript, page 46.)
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The instruction asked for by plaintiff, found on

page 59 of the Transcript, is objectionable; in fact it

comprises two distinct propositions coupled together

;

first, the question of whether or not there was a min-

ing custom, and the second, as to the sufficiency of the

location notice and its legal effect. -

We submit also that the proposed instructions

found on pages 56 and 57 of the Transcript which

plaintiff requested the Court to give are oTbjectionable

because each instruction comprised within itself sep-

arate and distinct propositions which could not be

coupled together and the portions of said instructions

which properly state the law, were in fact given by

the Court to the jury on pages 44, 45, 46 and 47 of the

Transcript.

CONCLUSION.

We respectfully submit therefore, that the original

notice as posted and recorded was sufficient under the

statute, and was a valid location notice, but that even

if the said location notice was defective in respect to

the description, first, it was not necessary to record

the location notice at all, and, second, inasmuch as

the title of defendants had already been perfected,

it was possible to amend the location notice as to its

description without affecting the rights of defend-

ants. We must ask the indulgence of the Court and

counsel for our delay in serving and filing this Brief,

caused by delay in .the Alaska mails, and we trust
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that our clients' rights may not be jeopardized by our

haste in the preparation of the argument.

Eespectfully submitted,

Albert H. Elliot

and

William H. Packwood,

Attorneys for Defendants in Error.
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